
BIT}'OIì.8 TI{[, I'UBLIC SERVICD COMMISSION
OFTHE STATE OF DELAWARE

IN TIIE MATTER OF'TIIE APPLICATION
OF ATITESIAN WATER COMPANY, INC.
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PSC DOCKIIT NO. 14-132

JOINT OPI'OSITION OF TI{E DELAWARD DIVISION OF
THD PUìILIC ADVOCATE AND THE STAF'F'OF TIID

DELAWAIIE PUBLIC SERVICE COMMISSION TO ARTESIAN
WATER COMPANY. INC.'S MOTION TO SUPPLEMENT THE RECORD

The Delaware Division of the Public Advocate ('DpA) and the Staff of the

Delaware Public Selvice Con.rmission ("Staff'), by and through their counsel, hereby

oppose the rnotion filed by Afiesian Water Company, hrc. ("Ar1esian" or. the ,,Company,,)

to supplement the record (the "Motion"), and in support thereof state as follows.

1. The DPA and Slaff believe that it is in)poflant to explain at the outset why

\ /e oppose the Cornpany's Motion. It is no1 because this is a large expense item: to the

contral'y, it is only worth approximately $ 15,000 of r.evenue requirement. 11 is not

because we like being conlrary: we both have other pressing rnatters (such as the

proposed Exelon/PHI merger). Rather, the DPA and Staff oppose Artesian,s Motion

because of the impoÍant principle it implicates: the ability of parties to rely on the

evidence proffered at the evidentiary hearing without concem that at some point after the

hearings have concluded, another party will decide or discover that it has made a strategic

or ostensibly clerical mistake in the presentation of its case and seek to augment the

record. That is the situation here, and its resolution will have implications not just for

this case, b¡"rt also for all future proceedings that are litigated before the Commission.



STATDMENT OF FACTS

2. Artesian filed its application for a rate inclease in April 2014. In its pr.e-

filed direct teslimony, Artesian souglll to lecovel the expense i1 claimed it incurred in

connection with a compensation study. (Exh. l, Valcarenghi Direct Teslimony at page

34 and Schedule DLV-3ll).

3. Pulsuant to the approved plocedural schedule, tlie DPA and Staff ser.ved

Arlesian with data requests on July 7, 2014. Among others, Staff promulgated the

following data request relevant to the compensation sludy refelenced in Mr.

Valcarenghi's d irect testimony:

PSC-RR-8i Executive compensation cost. a. ldentify and provide a
copy of ctll compensation surveys, studies of lolol.
compensation, and payroll studies that Artesian has used in
the pasl five years, is currenlly using, and/or plans lo use in
2013 or 2014 fo evaluate whether its executives'
compensation levels are reasonable. b. Identify and
provide a copy of all compensdtiorl surveys, sludies of tolal
compensqliotl, and payroll sludies lhal Artesian has used in
lhe pasl frve years, is cunen y using, and/or plans lo use in
2013 or 2014 to evaluate whether its executives'
compensation levels ate comparable to similar executive
positions at other similar-sized water utilities.

(Exh. 75) (emphasis added).

4. On August 8,2014, Aftesian responded to this data request by producing a

cornpensation study performed in 2008. (Exh. 75).

5. On September 26,2014, the DPA submitted the pre-filed testimony Õf its

revenue requirements witness Glenn A. Watkins. Regarding the compensation study, Mr.

Watkins testified as follows:

With regard to the Company's tequest to include $75,000 for a new
compensation study, I recommend the disallowance of this entire amount.
The Company has not conducted a compensation study since 2008, nor
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has it incurred atÌy expellses associaled u,ith oornpensation sludies.
Furthermore, there is no evidence lhat the Cornpany has commissioned a
new study ol plans to do so wilhilr the test peliod, or eve11 in the
foreseeable futule.

(lixhs. 17 and 17A., Watkins Ditect Testirnony (Confidential and Public Versions) at 36).

6. On October 27 ,2014, the Company submitred pre-filed rebultal testimony

on revenue requirement issues from Mr. Valcarenghi. Addressing Mr. Watkins'

testimony about the compensation study for. which Artesjan soughl recover.y, Mr.

Valcarenghi stated:

The Company accepts the cost estimates presented by DPA but notes the
Company has incurred costs for a Compensation Study. and therefore
recommends the cost be included in the costs to be recovered.

(Exh. 21, Valcarenghi Rebuttal Testimony at 50 and n.6). The footnote stated: ,,The

Cornpany's Confidential Compensation Study was provided to DPA and Staff in

response to PSC-RR-81." (1d) (emphasis added).

7 . Prior to the commencemenl of the evidentiary hearings, Artesian

determined that it wanted Mr. Spacht to adopt Mr. Valcarenghi's pre-filed testimonies

and to stand cross-examination on them. The DPA and Staff moved to require Mr.

Valcarenghi to stand cross-examination on his pre-filed testimonies, and Artesian

opposed that motion. In its opposition, Artesian claimed that Mr. Spacht was "the most

knowledgeable person concerning the contested issues." (Arlesian Opposition to DPA

and Staff Motion to Require Mr. Valcarenghi to Testify at the Evidentiary Ilearings, p.

5). 'the Hearing Examiner denied the DPA and Staff motion in par1, holding that Mr.

Spacht would be allowed to testify regarding the issues on which Mr. Valcarenghi

submitted pre-filed teslimony, relying in part on Aflesian's representation that Mr. Spacht

was the most knowledgeable witness. (Order No. 8686 dated December 6,2014).
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8. The evidenliary hearings cornrnenced on December g, 2014, and Mr..

Spacht begau his sojor.un on 1he stand on that date. Regar.ding Mr. Valcarenghi's

testimony, Arlesian's counsel questioned Mr.. Spacht as foliows:

Q: @y Mr. Scaggs): And thele ar.e three differeni exhibits sitting on
the table before you. And fir.st, I'll ask you if you recognize
premalked llxhibit 1 as the direct testinony of David Valcarenghi?

A: I do.

Q: And do you recognize premarked Exhibit 5 as the supplemental
testimony of Mr. Valcarenghi?

A: I do.

Q: And do you lecognize Exhibit 2l as the rebuttal testimony of
David Valcarenghi?

A: I do.

Q: And did you pqrticipate in the preparation of Mr. Valcarenghi's
prefiled test imony?

A: I did.

Q: Are you knowledgeable about the subject mater ofthat testinony?

A: Very much so.

Q: Did you, infact, draft at least a significant portion of it?

A: I drafted portion ofhis resrimony, yes, or helped dt'aft it. Yes.

Q: And did you, in fact, review and approve each one of these
leslimotxies before it was prefiled?

A: All the documents going out of Artesian with regard to this case
went through me.

Q: And do you adopt Mr. Valcarenghi's prefiled testimony Exhibìts I,
5 and 2l as your sv)orn testimony on behalf of Artesian llater
Company.þr purposes of this hearing?

A: I do.
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Q: I)ct you ltave dtly cotectiotls to any of lhose preJìled testimonies'?

A: Nol at this time.

(Transcript ofDec. 8,2014 evidentiary hearing at 304-06) (ernphasis added).

9. Oll cross-examination by DPA's counsel, Mr. Spacht testified as

follows:

Q: @y Ms. Iorii): ... I take it you read Mr. Valcarenghi's testimonies
in this case since you are adopting them as your own?

A: Yes, ma'am.

Q: And do you agree with your Counsel's representation to the
Hearing Examiner [in] its opposition to the DPA's and Stafls
motion that you were, quote, intimately involved, end quote, in the
preparation of Mr. Valcarenghi's testimony?

A: Absolutely.

Q: And, indeed, I think yor.r said in response to your Counsel's
question that you drafted porlions of the testimony?

A: I helped draft portions of the testimony. I am primarily responsible
for the rate development, the accounting depaftment and the IT
development. And as such, I oversee those submissions.

Q: (by Ms. Iorii): Did you review the responses to data request[s] that
Mr. Valcarenghi sponsored?

A: L.r the same vein that I did his testimony. Yes.

Q: Were you intimately involved in preparing those responses?

A: To the extent those responses included drafting and wordsmithing,
all of the schedules I looked at. I did not draft all of the
schedules. I did not prepar.e all ofthe schedules. I reviewed.

Q: And all of Mr Valcarenghi's lesponses are lrue and correcl lo lhe
besl o_f your knovledge, inform.ation and belief. Correct?
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A: )'es.

Q: You adopt his responses as your own responses fot purposes ofthis
dockel?

A: Yes.

Q: And will you be able to address questions on any or all ofthose responses?

A: Yes.

(Transcript ofDec.8,20l4 evidentiary hearing at 333-3 5) (ernphasis added).

10. On Decelnber 9,2014, Mr. Spacht took the stand fol continued cross-

examination. The DPA's counsel sought to move the Company's response to l,SC-RIl-

81 (but not the actual document) into the recold. Artesian's counsel stated that it wanted

the document in the record under seal, but that it "would be inappropriate fol questioning

of any witness that is available at this hearing as we had put here and certainly

inappropriate for public disclosure." (Transcript of Dec. 9, 2014 evidentiary hearing at

415). The following colloquy then took place:

Ms. Iorii: Your Honor, I actually was not going to introduce [the
cornpensation study] into the record because I wasn't
planning on asking the witness anything about the
substance of what's in it. So why don't we try it this way.
Can I ask my questions, and the company can, obviously,
objector...

Mr. Lawrcncc: What is -

Ms. Iorii: I don't plan to ask him any questions about the substance of
what is in here.

Mr. Lawrence: Vy'hat is the substance of your questioning?

Ms. Iorii: Basically, the date of the document and whether it is the
document that was produced in response to this data
request.
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Mr. Scaggs: We'll stipulate tllat the date was May 16, 2008. And lhere
is an attachlnent thal we would like admitted under seal that
is, in fact, the con'rpensation study. We'll stipulate to those
things.

Ms. lorii: You will stipulale that it was the compensation study thaf
was produced in response to PSC-Ì{R-8 1 .

Mr'. Scaggs: Oh, absolulely. Sure.

(Id. at 41s-18).

11. Later, in response to questions fiom Staffs counsel, Mr. Spacht testified

that he was "well awale" of the issues being contested in the case and he .,viewed 
[Mr.

Valcarenghi'sl testimony, edited and provided it as my own." (Id. at 464). And furlher

on, specifrcally addressing the compensation study issue, Mr. Spacht and Stafls counsel

engaged in the following colloquy:

Q: @y Mr. Geddes): Turning to page 49 [of the rebuttal testimony],
you discuss legal expenses and also costs associated with the
compensation study?

'k8:l

Q: You're commenting on the $75,000 associated with the
compensation study, which, I believe is in Exhibit 75. Do you see
that reference?

A: Yes.

Q: Vy'hen was that $75,000 paid, ifyou know?

A: On or around 2008,

(ld. al476-17) (emphasis added).

12. Afler the DPA's and Stafls rernaining witnesses testiñed and Staff and

the DPA concluded their presentations, the Company put Mr. Spacht back on the stand to
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lebut sorìre of the lestimony oflered by those palties' wilnesses. (Id. at 793-812). Mr.

Spacht did not address the compensation sludy in that rebuttal leslinony.

13. Aftet all the witnesses had completed their testimony, the Ilearing

Examiner and the parties discussed two outstar.rding issues: an in-hearing data request

made by the DPA for the hoully rates of each of AÍesian's three outside counsel and the

issue of the leceipt from the Company of unredacted copies of its attorneys' bills for the

Chester Water Authority litigalion. (ld. at 814-19). During this discussion, the Hearing

Examiner stated that he would hold the record open for "those two reasons." (Id. af 816).

14. The Company produced the unredacted copies of the Chester Water

Autlrority litigation and the hourly rates of its outside counsel on December 12,2014.

The Hearing Examiner gave Staff and the DPA counsel until December 22,2014 fo

advise him whether they would require cross-examination of an Artesian witness on the

unredacted bills. By ernail dated December. 22,2014, the DPA's counsel stated that she

had reviewed the unredacted bills and did not have any questions for any Artesian

witness. She furlher requested the Iìearing Examiner to admit Artesian's confidential

response disclosing its outside counsel's hour.ly rates as Exhibit 92. (Exhibit A).

15. This email prompted Artesian's counsel to contact the DPA's counsel.

From the communications that followed, it became apparent that Artesian does not want

its outside counsel's hourly rates admitted as an exhibit, even if it is marked confidential.

Although Exhibit A to the Company's Motion contains some of the conespondence

between and among counsel and the Hearing Examiner on this matler, it does not contain

all of it. Therefore, we have attached to this opposition as Exhibit B the emails preceding

those that the Company attached to its Motion. Those emails show there was still some
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confusion rcgardillg the total amount of Lale case expense Artesian was requesting,

par'licularly wilh respect to the anount being claimed for.the compensation study.

16. As Artesian's Motion sets forth, ot.r January 8,2015 30 days afìer the

evidentiary hearings ended A-rtesian for the firs1 time asked staff and the DpA to allow

it to supplement the record with a 2013 compensation study. Artesian clairns that ,,[i]n

resealching this issue, Artesian discover.ed that confusion might have stafted when

Arlesian, in the Rebuttal Testimony of David Valcarenghi, mistakenly identified the

compensation study from 2008 (provided in response to PSCJìR-81) in footnote 6 on

page 50." (Motion aT 2, l3). As Artesian states, both the DP¡\ and Staff refused

Artesian's request to admit the 2013 compensation study into evidence on the grounds

that A¡tesian's request is untimely.

ARGUMENT

I. Anothcr Hcaring Examincr l{as llejected a Similar Aftempt to
Reopen a Rccord To Address Matters That Should Have Been
Addrcssed llefore or l)urins the Evidentiarry Hcarinss.

17. This is not the first time that a Hearing Examiner has been confr.onted with

a request to supplement or reopen a record. In Docket No. 08-96, a case involving this

very same utility, Staff sought to reopen the recor.d to address the Company's proposal to

move to monthly billing and to address proposed tariff changes. Afiesian objected to

Stafls requests. I'he Hearing Examiner denied Staffl s requests, concluding that Staff

had had sufficienl time to conduct the discovery that it was seeking. See In the Ma er of

lhe Application of Artesian Water Company, Inc,.for a Revision in Ilater Rates, DockeI

No. 08-96, Hearing Examiner's Letter Decision dated April 29,2009 at 9-10. (Exhibit

c).
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18. The same is tlue here. Artesian liad sullÌcient time to find the docunreût

aud could have intloduoed it inlo evidence a1 nunlerous points during the evidenliar.y

hearing (fol example, in Mr. Valcarenghi's rebutlal testimony; during Mr. Spacht's dir.ect

examination on f)ecembet 8; during Mr. Watkins' cross-examination on December 9; and

during Mr. Spacht's rebuttal testimony on December 9).

Il. Artesian's Requcst to Sunnlemcnt fhc Record Should Be Dcnied.

19. The DPA and Staff acknowledge that administrative agencies are not

bound by the same rules of evidence and procedure that apply to coults. However., we

submit that such rules can provide guidance to Your Honor (and the Cornmission) in

rcsolving Artesian's Motion.

20. The f)elaware CouÍ of Chancery has identified certain relevant factors by

which it reviews motions to supplement the record with new evidence. These factors

include the following:

(1) Whether the party learned ofthe evidence since the trial;

(2) Whether the party could have discovered the evidence for use at triaL
through the exetcise of reasonable diligence;

(3) Whether the evidence is so material and relevant that it will likely change
the outcome;

Whether the party has sought timely consideration ofthe new evidence;

Whether the opposing parties would suffer undue prejudice; and

Considerations of judicial economy.

(4)

(s)

(6)
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See Pope Iwestments LLC v, Benda Pharntaceutical, Lnc.,2010 WL 3075296, at *l (Del.

Ch. July 26,2010);Carlsonv. Ilallinan,925 A.2d 506,519-520 (Del. Ch.2006) (citing

Daniel D. Rappa, Inc. v. I{anson,209 A.2d 163,166 (Del. 19ó5)).'

21. As r¡'e will show, none of these factors provides any suppofl for granting

Aflesian's Motion.

.A,rtesian Knew of thc Document Bcfore the Evidentiary I{carine.

Artesian's own Motion demonstrates that it knew about the 20 i 3

compensation study before the hearing. See Motion at fl2. Thus, Arlesian cannot satisfy

the first factor.

B. Artesian Could Havc Discovcred thc Document For Use at thc
Evidcntiary Hcarinq Throuqh the Excrcise of Rcasonable Dilisence.

23. The 2013 compensation study was in Afiesian's possession throughout

this case. With three attorneys and several Artesian employees working on the case,

Arlesian clearly could have discovered it pliol to or during the evidentiary hearing simply

by reviewing its responses to discovery.2

I As later noted by the Courl ofChancery,fhe Pope and Cø¡lsor¡ decisions identified as an additional factor
"whether the evidence is rnaterial and not merely cunìulative." Pope,2070 WL 3075296, at *1; see also
Carlson,925 A.2d at 620. According to the Court of Chancery, "this factor would seem subsumed by
consideration ofwhether the evidence is so material alìd relevant that it will likely change the outcolììe," so
it did not list such items separately in its later cases. -¿r re Rurql Metro Cotporation Shareholders
Litigqtion,2013 WL 6634009, at *4, n. I (Del. Ch,Dec. 17,2013) (quotation marks onìitted).

2 Artesian contends that it ploduced the 2013 compensation study to the parties during discovery. (Motion
at f2). I-lowever, answers to data requests/interrogatories are not colìsidered evidence unless introduced
and admitl.ed into evidence at the evidentiary hearing. ,See Brøce¡, v. Grenoble, 494 F.2d 566, 570 n.7 (3d
Cr. 1974) (citing 8 Wright & Miller, Federal Practice and Procedure S 2180 at 5'72); see also Heilig v.

Sttttlebøker Corporøtion,347 F.2d 686,689 (lOth Cir. 1965) (ernphasizing that "answers to interogatories
do not become evidence in the case, unless volunfarily intloduced. .. ."); Delqwqre Coca-Cola Bottling Co.,
Ittc. v. Generql Teqmsters Locql Union,326, 414 F. Supp. 777, 78'l n. 17 (D. DeL l979),judgnent rev'd on
other g'ottnds" 624 F.2d ll82 (3d Cir. 1980) (finding that inten ogatory response that was not introduced
into evidence may not be considered by the couft in reaching its decision); Pat¡erson Oil Tertninqls, Inc. v.

Charles Kurz d Co., 7 F.R.D. 250,251 (8.D. Pa.1945) (holding that answers to intelrogatories are not
considered evidence until offeled at t|ial). In surn, each pally in this proceediug had the opportunity to
present evidence during the hearing; no pafty should get a "do-over" simply because it later re-thinks its
healing strategy. See Kennedy v, Etnerqld Coel & CokeCo.,42 A.zd398,405 (De). )944) (citing general
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Thc Actual 2013 Compensation Study ls Not So Material and
lìclevant That It Will Likcly Changc thc Outcomc of the Evidentiary
llcarinq.

24. Tlie third factor addresses whether the evidence is so material and relevant

tlrat it will likely change tlìe outcome of the trial. See In re Rural Melro, 2013 WL

6634009, at *5 (Del. Ch. Dec. 17,2013). The 2013 compensalion study does not satisfy

tliat factor. 11 is not a large expense item; to the contrary, it is only worth approximately

$15,000 in the Company's revenue requirernent. In relation to the rest of the cotttested

issues, the relatively small amount of costs involved for this evidence is uot material or

relevant to the larger issues in this rate case, and certainly does not warlant bringing the

I{earing Examiner, the parlies, their lawyers and a couft repofter back for another day of

hearings. See In re Trqnsamerica Airlines 1nc.,2008 WL 509817, at *4-5 (Del. Ch. Feb.

25, 2008) (denying motion to supplement record with evidence that was not material,

could have been obtained and presented before trial, and resulted fi'om an ex pafte

proceeding); Sutherland v. Sutherland,2008 WL 571253, at *2-3 (Del. Ch. Feb. 14,

2008) (denying motion to supplement because proffered evidence was without any

probative value, could have been discovered before trial, and would prejudice non-

movant by requiring significant additional litigation).

D. Artesian Did Not Seek Timely Consideration of the 2013
Comncnsation Studv.

25. The fourth factor also weighs against allowing Artesian to supplement the

record. 'Ihis factor asks whether the parly has sought timely consideration of Íhe new

evidence (emphasis added). "'this factor presumes that the party did not possess the

information at the time of trial and could not have reasonably obtained the evidence for

rule against reopening the record to accept "evidence which could have been elicited by a proper
examination"). As the party with the burden ofproof, it was incumbent upon Artesian to make its case.

(r450004;vl I 12
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purposes of trial. If both ar.e tlue, then a party could appropriately present newly

discovered evidence after trial, so long as it does not delay unreasouably in doing so." Iz

re Rural Melro,2013 WL 6634009, at *5. As we have shown, the evideuce is not new; it

was within Artesian's possession throughout the course ol this case. And since Attesian

could have introduced into evidence in the 2013 compensation study during the hearing,

its request to supplement the record with the 2013 study is untimely. 1d

26, Moreover, "[f]or sensible reasons, the admission of late-submitted

evidenceisnotfavored...;'7'RInvestors,LLCv.Genger,2009WL4696062,aT+12,n.

36 (Del. Ch. Dec. 9, 2009). Aftesian waited until approximately one month after the

evidentiary hearing was held to file its Motion. As noted, fhe 2013 compensation study

was available to and known by Artesian long before the hearing started. It cannot now

argue that the Hearing Examiner is required to consider this 'hew" evidence because

such evidence is neither new nor timely.

E. Thc DPA and Staff Would Suffcr Undue Prcjudicc If thc Document
'Wcro Admiffed Now-

27. The fifth factor requires consideration of the prejudice to the other parlies

in the case - he¡e, the DPA and Staff. And Staff and the DPA would be prejudiced if the

document were admitted now because they cannot cross-examine a Company witness

regarding the inconsistencies in the amouft of costs being clairned for the compensation

study and why the Company did not produce the study in response to the data request that

hqs been admitted into evidence. Moreover, as Your Honor is aware, a significant and

complex case involving a proposed merger between Exelon Corpotation and Pepco

Holdings, Inc. is currently pending, with eviderfiary hearings scheduled for February 18-

20. The DPA and Staff are both involved in that case and have little time for another
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hearing in this case caused solely by Artesian's failure to introduce during the evidentialy

l.rearing a document it now believes will help i1s case. Given thal a 'lniniJrearing"

would have to be held (i.e., yet another healing day in front of a court lepolter), the time

and costs involved by so doing, and the unfaimess to the opposing parlies if a hearing

were not held, the prejudice to Staff and the DPA weighs against AÍesian. See In re

Rurql Metro,2013 WL 6634009, at*6.

F. Considcrations of Judicial Dconomy Weigh Against Granting
Artcsian's Motion.

28. The final factor', which exaurines considerations ofjudicial economy, also

weighs in favor of the DPA and Staff. As discussed previously, before the 2013

compensation study could be considered fairly by the Hearing Exaniner, another day of

the hearing would have to be held so that the DPA and Staff could cross-examine

witness(es) for the Company regarding it. ln effect another "mini-hearing" would be

required to allow the parties to fully develop the record and to allow the Iìearing

Examiner to evaluate tlie cledibility ofthe witnesses on this issue. The resulting burdens

on the Hearing Examiner and the non-movants weigh strongly against considering the

2013 compensation study. See Fitzgerald,2000 WL 128851, at *2 (refusing to reopen

record 1o accept post-trial evidence in light ofburden placed on the parties and Courl).

CONCLUSION

29. The Company had ample opportunity to place the evidence of the 2013

cornpensation study into the record via the testimony of Mr. Spacht, through cross-

examination of Mr. Watkins, or by moving the study itself into evidence during the

evidentiary hearing. The time to move this study into evidence was during the

evidentiary hearing, not a full month later. Despite the numerous Artesian employees
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working on tlìe case, and despite being leplesented by outside counsel expetienced in

both administrative and courl ploceedings, Aflesian did not do so. This is tlot 'hew"

evidence; rather, Artesian apparently recognized after the lact that it would be helpful to

it to have this document into the record. That recognition comes too late. Based on the

foregoing reasoning and authorities, the DPA and Staff respectfully submit that

Artesian's Motion should be denied.

/,:l Pooin¡t Á lnyìì

Regina A. Iorii (#2600)
I)eputy Attolney General

ts/ Jantcs McC. Ccddcs
Jarnes McC. Geddes (#690)
Ashby & Geddes

P.O. Box 1 150

Wilmington DE 19899
302-654-1888 ext. 230 (telephone)
302-438-9500 (cell phone)

iamesgeddes@mac.com

Delaware Department of Justice 500 Delaware Avenue
820 N. French Street, 6tr' Þ'loor
Wilmington, DE 19801
(302) s71-81s9
regina. iorii@state.de.us

Counsel for the Delaware
Division of the Public Advocate lsl Julie M. Donoghue

Julie M. Donoshue (#3724)

Deputy Attorney General

Wilmineton. DE 19801
(302\ s77-8348
i o.donoghue@state.de.us

Counsel for Staff of the Delaware
Public Service Commission

Dated: January 16,2015
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EXHIBIT A



lorii, Regina (DOJ)

From:
Sent:
To:
Cc:

Subject:

Dear Mr'. Lawrence:

lorii, Regina (DOJ)
Monday, Decembet 22,2014 10:14 AlVl
Lawrence, Mark (DOS)
Houghton,J\4ichael; Scaggs, R.J.; 'Randall, Karl'j 'James Geddes'; Donoghue, Julie M (DOS);
'Coomes, Todd A.'; Bonar, David L (DOS); Pr¡ce, Ruth A (DOS); Maucher, Andrea (DOS)
Docket No. 14-132 (Artesian Rate lncrease Request)

Please be advised that the Public Advocate has reviewed the ur.r¡edacted legal bills for legal and other services
that Arlesian incurred i¡r connection wilh the Chester Water Authority litigation and does not have any
questions that we would have asked ofan Altesian wituess.

Based otr Mt. Randall's f,rnal exhibit list cilculated on Decentber 10,2014, these invoices have been admitted as
Exhibit 674 and therefore can be referled to in briefing.

Last, I would ask that Arlesian's confidential r'esponse to the DPA's inJrearing data request regarding the
hourly rates of its counsel in this case be adlnitled as Exhibit 92.

I wish everyone a very happy holiday!

Respectfully yours,

/s/ Regina A. Iorii

Regina A. Iorii
Deputy Attorney Gcneral
Delaware Department of Justice
820 N. Frcnch Streeú, 6th Floor
Wilmington, DE 19801
(302) s77-8159
resina.iorii@state.de,us



EXHIBIT B



lorii, Resina (DOJ)

From:
Sent:
To:
Gc:
Subject:

Scaggs, R.J. IRScaggs@NiìNAT.com]
lvlonday, Decembet 22, 2014 1 1 :49 AM
lorii, Reg¡na (DOJ); James Geddes (iamesgeddes@mac.com)
Houghton, M¡chael; Randall, Karl
RE: Docket No. 14-132 (Artesian Rate Increase Request)

Gina:
I arn vcrifying the accuracy of my staternent with the Cornpany and will confirnr it in an email to all
parlies ASAP.
Thank you for your reasonable and cooperative approach on this issue.
RJ

From: Iorii, Regina (DOJ) [ma¡lto:reoina.ior¡i@state.de.us]
Sent: Monday, December 22,7074 11:44 AM
To: Scaggs, R,l.; Lawrence/ Mark (DOS)
Cci Houghton, Michael; Randall, Karl; 'James Geddes'; Donoghue, Julie M (DOS); 'Coomes, Todd A.'; Bonar, David L
(DOS); Price, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Dear Mr. Lawrence:

It was uuclear to the DPA that Artesian was agleeing to the amount ofrate case expense for this case (with the
exception of the compensation study; I fulther believe that thele is still a disagreement over the proper treatnent
ofthose expenses - normalization or amolization). I asked questions about the discrepancies in the amounts at
the evidentialy healing but even then was unsure of Arlesian's position. If we can use Mr'. Scaggs'
representation in the below email, then there is no need to admit the response into the record.

Respectfully yours,

lsl Regina A. Iorii

Rcgina A. Iorii
Dcpufy Attorney Gcncral
Dclawarc Department of Justice
820 N. Frcnch Strcct,6th Floor
Wilmingtono Dtr 19801

Q02) s77-8rs9
reqina.iorii@statc.dc.us

Fromi Scaggs, R.J. Imailto:Rscaggs@MNAT.com]
Sent: Monday, December 22,2014 11:37 Alvl

Tor Iorii, Regina (DOJ); Lawrence, Mark (DOS)
Ccl Houghton, Michael; Randall, Karl;'James Geddes'; Donoghue, Julie M (DOS); 'Coomes, Todd A.'; Bonar, David L
(DOS); Price, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Dear Mr. Lawrence:



I rvrite in response 1o the t'equest ofDPA to admit the response 1o its in-hearing data request regarding
the hourly rates of Artesian's counsel into evidence as Exhibit 92. Altesian has agreed to DPAis
recotntnendation on the amount ofrale case expenses (with the exception thaf Artesian believes that it
is ploper to include the compensation study in the rate case expenses). Consequently, we see no need
for, or relevance o1, that data request response in this case. We, otherwise, do not have a¡ ob.jection,
plovided that the exhibit is rnaintained as confidential.

on behalf of rnysell, Morris Nichols and Artesian, Mery christrnas and lìappy New year.

Respectfully,
RJ Scaggs

R. Judson Scaggs, .Ir.
MORRIS, NICIIOLS, ARSIIT & TUNNELL LLP
1201 N. Market Street
P.O. Box 1347
Wilnington, DE 19899
(302) 351-9340 (Direct Dial)
(302) 42s-3014 (Fax)
rscaqgs@mnat.com

From: Iorii, Regina (DOJ) [mailto:regina.iorii@state.de,us]
Sent: Monday, December 22, 20L4 10:14 AM
To: Lawrence, Mark (DOS)
cc: Houghton, Michael; scaggs, R.J.; Randall, Karl; 'James Geddes'; Donoghue, Julie M (DoS);'coomes, Todd A.'; Bonar,
David L (DOS); Price, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: Docket No. 14-132 (Artes¡an Rate Increase Request)

Dear Mr. Lawrence:

Please be advised that the Public Advocate has reviewed the unredacted legal bills for legal and other services
that Altesian incurred in connection with the Chester Vy'ater Authority litigation and does not have any
questions that we would have asked ofan Arlesian witness,

Based on Mr. Randall's final exhibit list circulated on December 10,2014, these invoices have been admitted as
Exhibit 67A. and therefore can be referred to in briefing.

Last, I would ask that Arlesian's confidential response to the DPA's in-hearing data request regarding the
hourly rates of its counsel in this case be adnitted as Exhibit 92.

I wish evelyone a very happy holiday!

Respectfully yours,

/s/ l?egina A. Ioríi

Rcgina A. Iorii
Depuff Attorncy General



Dclarvarc Dcpârtmcnf of Justicc
820 N. Frcnch Strcct, 6th Floor
Wilmington, DE 19801
(302) s77-81s9
rcqinâ.iorii@stâtc.dc.us

Th¡s message, including any accompanying documents or attachments, may conta¡n information that is confidential or that
¡s privileged. lf you are not the intended rec¡pient of this message, please note that the dissemination, d¡stribution, use or
copying of this message or any of the accompanying documents or attachments ¡s str¡ctly prohibited. lf you believe that
you may have received this message in error, please contact me at (302) 658-9200 or by return e-ma¡|,



lorii, Reqina (DOJ)

From:
Sent:
To:
Cc:
Subject:

Scaggs, R.J. IRScaggs@MNAT.com]
Monday, Decembel 22,2014 12.43 PM
lor¡¡, Regina (DOJ); James Geddes (amesgeddes@mac.com)
Houghton, Michaeli Randall, Karl
RE: Docket No. 14-132 (Aftesian Rate lncrease Request)

Gina:
I want to be clear and avoid confusion: We did not agree to the annual expense level for rate case
expense. We agreed to the overall level of total rate case expeuse to be deferred and recovered over
tirne. Our arnoÍization of the various pieces differs frorn yours. We also disagree with you on the
compensation study.
In light of this, do you think that our hourly rates are relevant?
Thank you,
RJ

Fromi lorii, Regina (DoJ) lmaílto:regina.i
Sent: Monday, December 22,2014 11:44 AM
To: Scaggs, R.J.; Lawrence, Mark (DOS)
Cc: Houghton, Michael; Randall, Karl; 'James Geddes'; Donoghue, Julie M (DOS); 'Coomes. Todd A.'; Bonar, David L

(DOS); Pr¡ce, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: RE: Docket No. 14-132 (Artesian Rate increase Request)

Dear Mr. Lawrence:

It was unclear to the DPA that Artesian was agreeing to the amount ofrate case expense for this case (with the
exception ofthe compensation study; I further believe that there is still a disagreement over the proper treatmenl
of those expenses - nolnalization or amortization). I asked questions about the discrepancies in the arnounts at
the evidentiary hearing but even then was unsure of A¡lesian's position. If we can use Mr. Scaggs'
representation in the beiow email, then there is no need to admit the response into the record.

Respectfully yours,

lsl Regina A. Iorii

Regina A. Iorii
Dcputy Atforncy Gcneral
Dclawarc Department of Justicc
820 N. French Strect,6th Floor
Wilmington, DE 19801
(302) s77-81s9
rcsina.iorii@statc.de.us

From: Scaggs, R,J, I
Sent: Monday, December 22, 20L4 11:37 A¡4
To: Iori¡, Regina (DOJ); Lawrence, Mark (DOS)
Cc: Houghton, Michael; Randall, Karl; 'James Geddes'; Donoghue, Julie M (DOS); 'Coomes, Todd A.'; Bonar, David L



(DOS); Price, Ruth A (DOS); lYaucher, Andrea (DOS)
Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Dear Mr. I-awrence:

I wrile in response to the lequest of DPA to adrnit the responsc to its in-hearing data request regarding
the hourly rates ollArtesian's counsel into evidence as Exhibit 92. Artesian has agreed to DPA's
recommendation on the anlounl of rate case expenses (with the exception that Aftesian believes that it
is proper to include the cornpensalion study in the rate case expenses). Consequently, we see no need
for', or relevance of that data request response in this case. We, otherwise, do no1 have an objection,
provided that the exhibit is rnaintained as conhdential.

On behalf of myself, Moris Nichols and Arlesian, Mery Christrnas and l{appy New Year.

Respectfully,
RJ Scaggs

R. Judson Scaggs, Jr'.

MORRIS, NICHOLS, ARSI{T & TUNNELL LLP
1201 N. Market Street
P.O. Box 1347
Wilmington, DE 19899
(302) 351-9340 (Direct Dial)
(302) 425-3014 (Fax)
rscagg¡(@l,)]¡øþqm

From: Ior¡i, Regina (DOJ) [mailto:reoina.iorii@state.de.us]
Sent: Monday, December 27,20L4 10:14 AM
To: Lawrence, Mark (DOS)
Cc: Houghton, Michael; Scaggs, R.l.; Randall, Karl; 'James Geddes'; Donoghue, lulie M (DoS); 'Coomes, Todd A.'; Bonar,
David L (DOS); Price, Ruth A (DOS); Maucher, Andrea (DOS)
Subjectr Docket No, 14-132 (Aftesian Rate Increase Request)

Dear Mr. Lawrence:

Please be advised that the Public Advocate has reviewed the unredacted legal bills for legal and other services
that Arlesian incurred in connection with the Chester 

'Water Authority litigation and does not have any
questions that we would have asked ofan Arlesian witness.

Based on Mr. Randall's final exhibit list circulated on December 10,2014, these invoices have been admitted as

Exhibit 674 and therefore can be refered to in briefing.

Last, I would ask that Artesian's confidential response to the DPA's in-hearing data request regarding the
hourly rates of its counsel in this case be admitted as Exhibit 92.

I wish everyone a very happy holiday!

Respectfully yours,



/sl Regina A. Iorii

lìcgina A. Iorii
Dcpufy Attorncy Gencral
Delaware Department of Justicc
820 N. French Strcct, 6th Floor
Wilmington, DE 19801
(302) s77-81s9

-rss!Bi9-r¡l@$a19.do.gÊ

This message, ¡ncluding any accompanying documents or attachments, may contain information that is confidential or that
is pr¡v¡leged. lf you are not the ¡ntended recipient of this message, please note that the d¡ssem¡nation, distribution, use or
copying of this message or any of the accompanying documents or attachments is strictly prohib¡ted. lf you believe that
you may have received this message in error, please contact me at (302) 658-9200 or by return e-maiì.



lorii. Reqina (DOJI

From:
Sent:
To:
Cc:
Subject:

R.I _

lorii, Regina (DOJ)
Monday, December 22,2014 1.47 PM
'Scaggs, R.J.'; James Geddes (Jamesgeddes@mac.com)
Houghton, M¡chaeli Randall, Karl
RE: Docket No. 14-132 (Artesian Rate lncrease Request)

I am not sure I understand.

What total amount of rate case expense are you seeking? Our number PLUS the compensation study? If that is
i1, could you send me that number so I can make sule that our consultant aglees?

And I believe you are seeking to amoltize it rather than normalize it.

If we do not agree on the total amount to be recovered (that is, our number PLUS the compensation study), then
yes, your rates are relevant.

Gina

Regina A. lorii
Deputy Attorncy Gencral
Delawarc I)cpârtmcnt of Justice
820 N. French Strect, 6th Floor
Wilmington, DE 19801
(302) s77-81s9
regina.iorii@stritc.de.us

From: Scaggs, R.J. Imailto: Rscaggs@MNAT.com]
Sent: Monday, December 22, 2014 12:43 PM

To: Ior¡i, Regina (DOJ); James Geddes úamesgeddes@mac,com)
Cc: Houghton, Michael; Randall, Karl
Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Gina:
I want to be clear and avoid confusion: We did not agree to the annual expense level for rate case

expense. We agreed to the overall level of total rafe case expense to be deferred and recovered over
tirne. Our amortization of the various pieces differs from yours. We also disagree with you on the
compensation study.
In light ofthis, do you think that our hourly rates are relevant?
Thank you,
RJ

From; Iorii, Regina (DOJ) [mailto:regina.iorii@state.de.us]
Sent: Monday, December 22, 2074 11:44 AM



To: Scaggs, R.J.; Lawrence, Mark (DOS)
Cc: Houghton, Michael; Randall, Karl; 'James ceddes'; Donoghue, Julie M (DOS); 'Coomes, Todd A.'; Bonar, Dav¡d L
(DOS); Pr¡ce, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Dear Mr. l,awrence:

It was uncleat to the DPA that Artesian was agreeing to llìe amount ofrate case expense for this case (with the
exceptioll ofthe compensation study; I furlher believe that there is still a disagleement over the proper treatment
ofthose expenses - nolmalization or amortization). I askcd questions about llie discrepancies in the amounts at
the evidentiary hearing but even then was unsure of Artesian's position. if we can use Mr. Scaggs'
representation in the below email, then there is no need to adnìit the response into the lecord.

Respectfully yours,

lsl Regina A. Iorii

Regina A. Iorii
Dcputy Attorney Gcncral
Delarvare Departmcnt of Justice
820 N. Frcnch Strecto 6th Floor
Wilmington, DE 19801
(302) s77-81s9
rcgina.iorii@statc.dc.us

From : Scaggs, R,J. [mailtoìRScaoqs@MNAT.com]
Sent: Monday, December 22,2074 11:37 AM
Toi lorii, Regina (DOJ); Lawrence, Mark (DOS)
Cc: Houghton, Michael; Randall, Karl; 'James Geddes'; Donoghue, Julie M (DOS); 'Coomes, Todd A.'; Bonar, David L
(DOS); Price, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Dear Mr. Lawrence:

I write in response to the request of DPA to admit the response to its in-hearing data request regarding
the hourly rates of Afiesian's counsel into evidence as Exhibit 92. Artesian has agreed to DPA's
recotnmendation on the amount of rate case expenses (with the exception that Artesian believes that it
is proper to include the compensation study in the rate case expenses). Consequently, we see no need
for, or relevance of, that data request response in this case. We, olherwise, do not have an objection,
provided that the exhibit is maintained as confidential.

On behalf of myself, Moruis Nichols and Artesian, Merry Christrnas and Happy New Year

Respectfully,
RJ Soaggs

R. Judson Scaggs, Jr.
MORRIS, NICHOLS, ARSHT & TL]NNELL LLP
1201 N. Market Street
P.O. Box 1347



Wilniington, DE 19899
(302) 3s l -9340 (Direct Dial)
(302) 425-3014 (Fax)
rscaags@mlat.con

FromÌ Iorii, Regina (DoJ) f r.¡f i",r"oi...¡lriioriãi".J".rri
Sent: Monday, December 22,2074 10:14 AM
To: Lawrence, Mark (DOS)
Cc: Houghton, Michael; Scaggs, R.J.; Randall, Karl;'James Geddes'; Donoghue, Julie M (DOS);'Coomes, Todd A.'; Bonar,
David L (DOS); Pr¡ce, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: Docket No. 14-132 (Artesian Rate Increase Request)

Deal Mr. Lawrence:

Please be advised that the Public Advocate has reviewed the unredacted legal bills for legal and other services
tlut Artesian incutred in counection with the Chester Water Authority litigation and does not have any
questiolls that we would have asked of an Artesian witness.

Based on Mr. Randall's final exhibit list circulated on December 10,2014, these invoices have been admitted as
Exhibit 674 and therefore can be referted to in briefing.

Last, I wor.rld ask that Artesian's conhdential response to the DPA's in-hearing data request regarding the
hourly rates of its counsel in this case be admitted as Exhibit 92.

I wish everyone a very happy holidayl

Respectfully yours,

/s/ Regina A. Iorii

Rcgina A. lorii
Dcputy Attorncy Gcncral
Delaware Dcpartment of Justice
820 N. French Strcet, 6th Floor
Wilmington, DE 19801
(302) s77-8ts9
reqina,iorii@state.dc.us

This message, including any accompanying documents or attachments, may contain information that is conftdential or that
is priv¡leged. lf you are not the intended recipient of this message, please note that the disseminat¡on, distr¡bution, use or
copy¡ng of th¡s message or any of the accompanying documents or attachments ¡s strictly prohib¡ted. lf you bel¡eve that
you may have received this message in error, please contact me at (302) 658-9200 or by return e-mail.



lorii. Reoina IDOJI

From:
Sent:
To:
Cc:

Subject:

Scaggs, R.J. IRscaggs@MNAT.com]
Monday, Decembet 22,2014 3.36 PM
Lawrence, Mark (DOS); lorii, Regina (DOJ)
Houghton, Michael; Randall, Karl; 'James Geddes'; Donoghue, Julie M (DOS); 'Coomes, Todd
A.'; Bonar, Dav¡d L (DoS); Price, Ruth A (DOS); Maucher, Andrea (DoS)
RE: Docket No. 14-132 (Artes¡an Rate lncrease Request)

Mr. Lawrence:
I arn comrnunicating with Ms. Iorri to lnake sure that we agree on the facts necessary to make the

exhibit unnecessary. We will repofl back to you as soon as possible.
Thank you.
RJ Scaggs

From: Lawrence, Mark (DOS) [mailto:mark.lawrence@state.de.us]
Sent: Monday, December 22, 2014 Li26 PM

To: Iorii, Regina (DOl); Scaggs, R.J.

Cc: Houghton, Michael; Randall, Karl; 'James Geddes'; Donoghue, Jul¡e M (DOS); 'Coomes, Todd A.'; Bonar, David L

(DOS); Pr¡ce, Ruth A (DOS); Maucher, Andrea (DOS)

Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Mr. Scaggs: Please respond to Ms. lorri's email below. Happy Holidays to everyone at your firm.

Mark Lawrence
Senior Hea r¡ng Exam¡ner

Delaware Public Service Commission

861 S¡lver Lake Blvd.

Ca nnon Building, Suite 100
Dover, DE 1.9904

Tel: (302) 736-7540
Fax: (302) 739-4849
Email: mark.lawrence@state.de.us

From: Ior¡i, Regina (DoJ)
Sent: Monday, December 22,2074 11:44 AM

Toi 'Scaggs, R.J.'; Lawrence, Mark (DOS)
cci Houghton, Michael; Randall, Karl; 'James Geddes'; Donoghue, Julíe M (DOS);'Coomes, Todd A.'; Bonar, David L

(DOS); Pr¡ce, Ruth A (DOS); Maucher, Andrea (DOS)

Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Dear Mr. Lawrence:

It was unclear to the DPA that Artesian was agreeing to the amounl ofrate case expense for this case (with the

exception ofthe compensation study; I fufiher believe thaf there is still a disagreement over the proper treatment

of those expenses - normalization or amoúization). I asked questions about the discrepancies in the amounts at

the evidentiary hearing but even then was unsure of Aftesian's position. If we can use Mr. Scaggs'

representation in the below email, fhen there is no need to admit the response into the record.

Respectfully yours,



/sl Regina A. Iorii

llcgina A, Iorii
Dcputy Attorncy Gencral
Delawarc I)cparfmcnt of Justicc
820 N, Frcnch Strect, 6th Floor
Wilmington, DD 19801
(302) s77-81s9
reeina.iorii@state.do,us

Froml Scaggs, R.J. Imailto:RScaggs@MNAT.com]
Sent: Monday, December 22, 2OI4 11:37 AM
To: Ior¡¡, Regina (DOi); Lawrence, Mark (DOS)
ccÌ Houghton, Michael; Randall, Karl;'James Geddes'; Donoghue, Julie M (Dos); 'coomes, Todd A.,; Bonar, DavÌd L
(DOS); Pr¡ce, Ruth A (DOS); Maucher, Andrea (DOS)
Subject: RE: Docket No. 14-132 (Artesian Rate Increase Request)

Dear Mr. Lawrence:

I write in response to the request of DPA to adrnit the response to its in-hearing data request regarding
the hourly rates of Aftesian's counsel into evidence as Exhibit 92. Artesianhai agreed to DpA;s
recommendation on the amoul'ìt of rate case expenses (with the exception that Artesian believes that i1
is proper to include the compensation study in the rate case expenses). Consequently? we see no need
for, or relevance of, that data request response in this case. We, otherwise,, do not have an objection,
provided that the exhibit is rìlaintained as confidential.

on behalf of rnyself, Morris Nichols and Artesian, Merry christrnas and Iìappy New year.

Respectfuily,
RI Scaggs

R. Judson Scaggs, .Ir.
MORRIS, NICIIOLS, ARSHT & TTINNELL LLP
1201 N. Market Street
P.O. Box 1347
Wilmington, DE 19899
(302) 351-9340 (Direct Dial)
(302) 42s-3014 (Fax)
rscaqgs@mnat.com

From: Iorii, Regina (DOJ) [mailto:reg¡na.ior¡i@state.de.us]
SentÌ Monday, December 22, 2014 10:14 AM
To: Lawrence, Mark (DOS)
ccÌ Houghton, Michael; scaggs, R.J.; Randall, Karl;'James Geddes'; Donoghue,.lulie M (Dos); ,coomes, Todd A.'; Bonar,
David L (DOS); Price, Ruth A (DOS); Maucher, Andrea (DOS)
Subjectt Docket No. 14-132 (Artesian Rate lncrease Request)

Dear Mr. Lawrence:



Please be advised that the Public Advocate has l'eviewed the unrcdacted legal bills I'ol legal and othcr services
that Arlesian incltrred in connection with the Chesler Water Authorily liligation and does not have any
questions that we would have asked of an Arlesian witness.

Based on Mt. Randall's final exhibit list circulated on December l0,2014,these invoices have been admitted as
Exhibit 674 aud therefore can be refer.red to in briefing.

Last, I would ask that Artesian's couhdeltial response to tlie DPA's in-hearing data request regarding the
hourly rates of its counsel in this case be admitled as Exhibil 92.

I wish everyone a vely happy holiday!

Respectfully youls,

lsl Regina A. Iorii

Rcgina A. lorii
Dcputy Attorney Gcncral
Delaware Dcpartmcnt of Justicc
820 N. F rcnch Strcct, 6th Floor
Wilmington, DE 19801
(302) s77-81s9
resina.iorii@state.dc,us

This message, including any accompanying documents or attachments, may conta¡n informat¡on that is confidential or that
¡s privileged. lf you are not the intended rec¡p¡ent of this message, please note that the dissemination, distribution, use or
copy¡ng of th¡s message or any of the accompany¡ng documents or attachments is strictly prohibited. lf you believe that
you may have received this message in error, please contact me at (302) 658-9200 or by return e-ma¡|.



EXHIBIT C



STATE OF DELAWAR¡
THE PUBLIC SERVICE COMMISSION

86I S¡LVERLAKE BOULEVARD, SUITE IOO

CANNON BUILDING
DOVER- DELAWÁRE I9904

TELEPHoNE: (302)?36-7500
FAX: (302) 739-4849

Àprll 29, 2oo9

fvrÀ FrRsf c!Àga t'nrr¡ .ÀND Er,EcrRoNrc l{Àrl¡¡

TO THE PÀRTIES:

ÞEr IN ÍnE MÀTIER OF TIIE ÀÞPITICÀT3ON OF

IRTESIAN HÀIER CO¡,IPÀÌ¡Ï, rNC. FO8, À
REVIS¡ON IN WÀTER RÀTEg
(FILED ABRI¡J 22, 2O0Bl

Dear Pareies!

Th{s le!Èer conegitutea tlly dEclaion regardlng Comnigelon
sÈãff,/E (¡suaff'ê") rEquesb !o open ÈhB fecord for f,urther
lnvesclgallon of ÀrÈesian watEr coñPany, rnc.'s ('ìÀrteEiann or
'Èhe cornpany') move fron quàrtelly to monuhly billing and Eo

clarify some rêgÊ deofgn lsgues Ìn.thê above-captioned rate
reviaion cãFe.

BÀqKOROnNp

. on Aprl. 6, 2009, Sbaf,f counsel, ita$ee l'léc ' Geddea,
forwarded Èo me a leÈu€r requeBtlag Ehà .opporcuniEy to oPen the
record to clêrify ând co lrrfther revl€vt Ehe CornPäny'e proposal, co
move fron a quarcerly bllling system !o å nonthly bllllng systen.
Àppendix "4,' In addftion, slaff asser¿ed thaÈ the record ehoqld
bä- opened for furcher lnvèsElgabton of, three raÈe deEtgn lssu€B
Àrre;Iaí lncluded in itÉ BuPplemencal teÉÈlmony. gÈaff nainEafnE
Lhat placing Èhese Earlff lssuee ln supplemenÈa1 lestÍr¡ony ralher
fhat lls -application- ln-clrlef vlolaEes Ehe Mlnínurn FlJlng



Requlrements Íor aTL .Regul€Èed CompanLsg subjeëb tö Ehe
Jurlsdlêtlo¡¡ of, Èåe Pu.b.¡l c gervl ce corunl asion, ParL À.

In lfghÈ óf the får-react¡1ng and Berlous raf,llflcacfons of
Staff'B reguesE, I scheduled a hearfng f,or ÀPrll 22, 2oo9 on what
1E es8enÈiaLly (bul not s¡yled as) staÊf,rE motfon Èo reopen hhe
record, In order Lo avold eny confuslon or niaunderstsandlng of,
hhe partleË' poeltlone or Eh€ ratsionalê .for their reaFecÈlve
po8lllonE, X requÍred counael f,or thè pafElÉE, except f,or couneél
for General MoEorE, Mléhael it. Qulnan, Esqul"re, to apÞear fn
person.¡ Mr. Quiran v¡a8 permibted bo parÈlclpåte by lelephone {n
otder to avol,d the expense and tihe in traveling f,rom Rlchîond,
Vlrglnla. Furlher, Interested coüDael¿ wltrne8seE and consultancs
for þhe partles were lnvlted Èo part.iclpaee by conferenëè
telephone call .'1

By elec¡ronlc nall datèd Àprtl 1?, 2009, ÀrEe8lan rtoElf1ed
ñe ¿t would reepond to Staf,f's l€tber by the cloÉe of bustnees on
April 21, 2ô09, vrhich iÈ did. Appendli{ $8./ In addltion, the
Dlvislon of the Publte Advocace also subnlÈted its citatlons Èo
lhe documents vrhich lt contenda aupporu ils posltlon- Àppendix
sc, '

¡ .Excep! åE noted. below, thc parlicr $'êrG repfesenbe¿l {n perÉan åh the
hèÂ¡lng aa follolra:

commlaslon Staff: tlanaB l{ec. Gêdde6, EEqulre (wha presenüQd thê
ngt.loD r¡¡d argucd for SLafft of Àgh.by Ê Gedcleo' À1Þo prèêent waE
Depqty AcEarncy csnêral Reglna lorif, Eôgu1re,

Arbsslan lrabor coßpBnyr R, ituddon Scaggs, Jr., Esquire (uho
argued for lhe conpèny) ånd Gcoffrey À, gawyer, III, E6qulrê of ÈlorriF,
Nlchot8 A'rght & Tu¡¡¡¡e1,l. ÀXBg prcßtnt for Arteglån ¡{a!gr conpany wèÉ
ItÊ qhtef Fln¿rncial OEficÊr, David B. BpachE,

Dlvlslon of Èhe Publlc Àdvocagc ¡ DêÞuÈy À¡Egrnèy Gen€ral (enE
l{a¡,k€r¡ EÉqulEe. ¡n eddltlon, the Fubllc Àd-r'ocaþe G. Àrgbur PBdmorê
and DcPuCy Þubll-c Advocate Hlchagl Shèehy a16o abtendêd'

chrfsliðIlg Care HeÂIbh servlcêss G1enn c. Kenton, EBqulre of
RLchalde¡ Laylon & slnger¿ F,À,

General MoEqra corporatlônt Mlcha6l iI. QoLnan, Eaqulre of
chrlaÈian & EarEon, t.l,.P, parttclpðted by båleÞhone '

r. The f,all.owlng acborneyÉ, l¡l1ÈneãËêê. stÀff, and cgtrEultênt6 for the
pÂrhiè! ¡rÃrEfclpaccd þy conferêncs callì

commlssion gÈaf,f¡ itoËëph C, HBndlon, Eaqulre, Deputy Àtcorney
GencrBl, Kevin a. Nellson, Bêgulatory Pollcy AdmlniEbËato!, Jack
schreyer, Plrbliq uÈ{lItJ,ÊE Ànalysc, Davld Eonèr, ombudE¡ninr À¡¡drea
I'lauchêr, Þubltc Ullltble! AnèlyE!.

ArtealÈn Waber ComÞÀny r conntô McDowell, gênior RaleE Àna1y8bi
DianÊ Burns, s6nl,o! RÂtea ÀnÊlyrt.

Dlvl8lon of lhe Þubllc 
^dvocate! 

,t4mes Þ' CotÈon and Àndre4 C'
crane eE The coluíblÈ croup, Inc.



A. OIIÀRTERTJY vã. ttoNT,HI¡Y BtrDIJINo

glaf,f contends thaE fhe record Ehould be opened co allow ic
an opporÞunity $o flle limlbed dlecovery on the potenÈlal cost
savlngs aesoclqCed wlth Lhe change from quarLerly to nonehly
bllLings, ae well ae to investigate the Ìong-tetm lnPacts to lhe
entire cuaþomer bêEe from the change. ry¡Pendi.x À aÈ P. 1. If
granLed Buch llÎnltsed discovery¡ Steff, pxoÞôÈeË co file linlted
supplenental Eestírnony on lhe ltnpÉ.ct of ¿he chaÞge on ragepôyers
ând óIl revenue8, scaff argl¡eE ghat th18 change has "PotenÈial
co8t ínìpgcbs on ratepðyera, whlch impaclÊ uerê not rèvleged or
analyzed by aEaff, although they ahould have been." fd.
Furbhèr, staff notes that this èhange has cost lnpllcaElons f,or
Ehe cÕnpany aE we¡.l BE ralepayer8. fd.

A! orat argument on.suatf'a nollon, Mr' Geddes obaerved
that Sfqtf has widely. dlscuEÉed (Èhrough lrorkBhoFÞ and
conversaÊlonB wleh Srå.ff rnêfiìbar6) ghe coscê and benefiLs ()f
Àdvanced ¡'leEeri.ng Technology ( sÀ¡ltlø ) wlth Delnarva Pol{er & L¿ghb
conpany (NDetmÊrva'), Tr. 559. Delnarva plans on inlroducfng
4OO,OO0 neters ln the next iwBlve to eÍghtêen months or by tÌ¡e
end of 2010.¡ Xd. IIr concraÉb, Mr. Geddes obaerved thag ln
responae to a 2OO? memorandum from gtaf,f, regârdlng a generfc
conml8sLon dockeC (Tr. 556), Àrtesian Éf1ed, wíEhout furbher
discuÉsLon or exÞlä¡aÈfon wllh staff, Èhð proFoaal for monEhly
btlling ln thls case, T¡. 55?.

Mr. Gedd€s acknowledged thaL gÈaff had ân opporlur¡lty io
thls cage to fnvesttgaÈe the proFosãl and tö analyze lc, but dld
not do ão. Tr, 558. FurÞher, Mr. cléddes explained Èhat givên
the potelrElal lmpacts co ochBr valer êuEÈofrêrs trom thls
propoaal, stêf,f beliêyeB thaC the laÊue of, advanced neteflng
lnould be exarnl-ned nore generícal"Ly, including lta costs and
benefi.ts. Tr. .558. Further; Mr, tladdos clårlfled thal scåff was
not oppoBed io deploymønt of the Èechno¡.ogy' llowever¿ SEaff
would like tö scrugl¡¡íze ÀrteEiàrl'a proposal ¿o nhâve Eome betger
lnËornaulon of rrhat iÌ¡e pabenclal savlnga are and $ake aure there
a:ren'g eff,lctencles Lhac can be .galned by chinking Ând lrytng Ea
lnEegïabe, to the exÈent poeBlble, whê! DêImàrva I's dolng aoroes
the t{holê e!a!e.o Tr. 559-560.

Àrteslan r€ãponded by notlng thBE lle proposal ¿o lnitiafe
monthLy biI1lng for lts cuagonerà ÊouEh of Lhê C&D cånal vtâs made
ln ita orlgtnal Àprll 22' zooa Ãppllcallon for a¡ lncf,eaee ln
water raie8 (Ehe "ApÞllcallon'). on behalf of Àrteslan, R,
uudson Scaggs. Esqulre, sÈaÈ€d chat ArteÉlaD'e wltnesa, Rlchard
S, Minch, subÍrlLted preflled Èe6Efnony Ehåt exPreÊ8Iy 8la¿ed

t Recercncoq Èo the ÈrangcrlpÈ of, che or4r arguúÊn¿ held on ÀPË1l 22,
2009 wlII bê clued ð6 "1r._.'



whete Ehe cosg recogniEion for the change co monthly blll.ing wä8
reflecled Ln tbe achedule8 submleEèd as parb of tshe ÀpPlicaEion.
gee Evidentiary Hearlng Ex. 32, Mr. Minch further sÈaEed tha!
the ComPany bellÉvBd any addttlonal cosEo åssocLat.ed t{lth the
change would be of,f,sec by Improvenenta ln cêstr v¡orking caplcal¡
due to Che reduction Ín lag çiÍìe in receLpt of pa]tnentÈ.
Further, Mr. Scaggs notéd bhab Mr. Minch's prê-flled Cesllmony
lraB f,iled concurrencly lriÈh ÀrteBlan's Àppllcatlon on .April 22,
2008, Ãppendfx B at p. 2.

Mr, Scaggs obaerved thaE Aïtesian'E Àpri1 22, 2008
ÀppLicatlon etaEêd ulrat lt intended go invesÈ S1'3 mllllon to
sngagê the Eervlée6 of a thlrd parEy provider to equlp aU of
ÀrheElan'ã rosid€ntiâI cuahonetrs south of, Ehe ceD cånâl' -
approxlfnately g2oo customers - lrlch AuEomaEic Mecer Readlng
("ÃMR') lechriology. ÃpprlcaLfon èE I 8. the ÀPplicaclon
provtded thâc when tshe radlo read..meter ayalen wâÉ complebed
lwhlch 1t waF prior ho september 30, 2008), Àreeslan sould
inleiaEe nonthly biUtng for all cuÉtomera Locacod Eouth of the
c&D CanåL. rd, ÊC f É ot Ché Àpplicarlon.

l,lr. gcaggF .åsserted Ehaf Ehfs proposal lraÞ nob a surltrise
to Staff bêcäuse lhe proposal, and thè re8ultlng cost eff,€cEs¡
v¡ere plalnly 6Èafed 1n the Campãny'd orlglnal appllcåblon'
ÀrteEian argued that staff had "åmpte opporgunlgy co Inve8ÈlgaEe
the finpac! oe nonþhly blulng on lhe comPa¡Iy'B bllllng
mebhodol.ogy durlng the nearLy fLve nonths o! dlscovery in lhie
case, and the Pårtle8 to tt¡iB proceedlng did proPound df8covery
on the ConpaDy'5 moulbly bi11in9 propogal. " Àppendfx B åt 3.
.Arbesian noEed Lhat IÈ Þrovlded Sbaff and thè obher parlles an
LnlernBl nernoraidum ouilining rhe cômPånyr s reasons f,or Ehe move
lrom quarÈerly Èo monÈhIy blutng, Àppendix B au 3. FurEl¡er, Mr'
Scagg8 noeed .tha! nelther staf,f, nor the InEervenors contested che
propoeal. ArÈèglan oþaerved .that gtaff'8 èxpert, l4r'. Franh
RBdigan, opinèd bhab the Conpany'a pro¡tosed race BÉruqeure ls
reasonâble and ùl11 'glúe the cusÈoner ghê prlce algnal to
conaerve,. see åI'pendlx g at Heåring E¡<. 18 ac p' 9 (PagéB.s-10
of, Mr. Radlgan's uêãElnony lô attached to Àplrendlx B as Exhlbit
c) .

E. ÀRTEãtrrrN'E EARIFF PROPOSÀIrB rN gqPPf¿EMENf.[IJ TESTII{oNI

Regarding Che uarfff changee ProPoaed by thê conpany ln lts
supplgmenLal cesÈtnony, Staff'E poelcion lB thåc C!¡ey should nob
be congldered ór å.pproved tn thl8 docket. sLaf,f conEends che
corÞany preaenEed Ecant evidence, . lf any, on ghege ploPosed
Lariff changes. sraÉf ërgueE thär thqts bhe 1néIuslon gf the
Èarlff changes ln IE supplemental teB¿lmqny and Ehe facþ thaÈ tshe

changes were nou ve!Èod È,o sÈaff's Eatlgf,actlon dênonsgrages rhac
{ghe conpâny haå fåfled to neet lts burden of provlng Eha! theaÊ
târiff éhangÈs åré Just arid rêaaonable'" ÀPPêndlx 14t p. 2i see
26 Def.c. 5 3o?. , The Ëaflffs in guesçlon concernr



(f) chargiÃg custonertr for blocked âccesÉ at the time
motera are readí

(2) rncreased aecurity depoelbe for certain cusEomers; and
(3) Increaêed chãrgea f,or gurning customers Òñ durlng

normal bugineeE hou.ra and afÈer hours,

In addfglon, gtaff, arguee thaE bhè conÞany'a incluËíon of
these tariff propoaala ln lcs SuppleÍrental cesbi¡rony vlôlaCes
Regulation 1002 Mjnlnu¡n ¡'il.ing RequJ.remer¡Ès for -Al.-1 ¡egu.laËed
Companle€ subJec¿. ¿o Che ,turjsdlc|lon ot Èåe PuÞl.ic Servjca
coÍ¡'nl ssl on ln Párt A (Rate fncrease ApplicabionB - MaJor
Uglut.tes) aE secEion 1.3.1.3. Thla Secgion provideÉ Chat
nodlficatÍons ln the test perlod daha f,o! known and neaFurâble
chahgeB in ràÈe bass, expênseã, or reveEuea may be included in
EesLlmony aÈ, any Elne bef,ore rebuttal evidence ie filed.'

ÀtLeÊlðn conÈendE chat gtatf, cdrurot argue it had no
knowlEdge qf the tariff propoBals becauEe lEs SupplemênEal
TesLimony was f,lled in.7u1y 2008 and ataff'tr wl¿neEe, Mr, Frank
Radlgan, BÞabed ln h{6 direcc te8tlnôny that. he revlei¡ed lhe
company'þ work papars to deuermlne lf {at! of lhe proposed f,egÊ
in the company's Laríff are coEc besed and are âllowed under
DeLaware law.,' HearÍng Ex. 18 at. p. 10, Mr. Radlgan f,ound all

ft¡rgru¡åêod Coñpån.lêE guh/èct, to the .Turlsdictjon ot che Fub¡lc gervlõ€
Coar,ÌriàEion p€rÈainå to the flting of EeBEinony and exhlbiÈs arid
Þrovtdês al l. 3.1,1r

. I.3.1.3 lU ts ln Eornat çonsfêtênt wlth Êuch È.eõÈ perlad.

.Modlf,lcab{onË ln tegt perlod dEEa occasloned by reagonäbly
kngrtn and neaEuFable changee ln currenE or futurê ¡åbe
baEe lbemÊ, erqpenÊeF (i.e,, lðbor coseé¡ têx expênEed,

. ineurEnce, etc.) or revenuclr måy be offered i!¡ evldence by
the u!1llhy aE any time prlor !a l.cÊ fllir.¡g of, rebuclel

' evidcnce, provldêd, hól{ever, rh¿t if Âny pârty mákqø
tlEely objecËloll to hhè prqfferéd modllicaÈionB, puch
objectlgnB 6hall be prgmprly plcÈeûted to the comllËBlon.

. the IreEidlng offlcèr or HêBrl-ng Exalllr¡gr for a dociÊfon
on duc considerEtslan of Lhe partleo' rêspèctlva poÂihlona.
For Þufpogee of Fèctlon I.3, an objecÈlon sh¿ll be elmely
lf màde wlthl"n flve (5) buÊlncss dÀya of lhe utlltly'E
prôff,er of nodificaE,LonÊ.

NotrrlihFbandlng ènythlng lo the contrqry in 1,3, bhe
Conmi6slon, P¡cê1ding Offlcêr or llearing Exanlner may
permlr the utillty to offêr 1n evldelrcõ lhe modlficàliong
soncénplâtsd hereunder slmu1Èaneously wlth tho filing óf
rebultå1 evldence, wheÈe extrâordloaly.cLrcumsÈ¿nces and
tshe lnEereÈtÉ of JuEtice sô lrÂrrÀnE,



of the Conpany'É proposed fartff change8 bo be nJusb and
reaaonable. " Jd. In addltlon, Mr. Radlgan Epéclflcally
reconmended chat Ëhe propoEed fees for Eurn-ons and. shul-of,fs and
blocked accesa to the curb valvê $Éhould be accéPged"' fd.
ÀrEesian årg[ea Ehat Slatf néIbher Presented any È€Etj.rnony at Ehe

evldentlary hearing noÌ any argumenE ln 1Es Pos!-hearing brleflng
concernlng the proFoBed tsarlff, changès, Àppendlx 2 èt pp. 4-5.
Furlher, Argeafa¡r r¡ocee !hË.t scêff haE not prôvlded any
explanaEion tthy ehe lssues lt now raleee were noE raieed before
hhe record cloÉed, Àppendlx B aE p. 5'

Arceslan contende thaL 1t would be severêly pr€judiced 1f
the record were now opened. Àppendlx B aÈ p' 6. Àreeslan argues
thae 1È hàB oqrcndêd conslderåble time and resoutrces f,or thls
case. Ig conEends thaf it would be r¡nfalr at !!ris atâge to
requlre f! go conducL furbher di6covery. atraf t, and file
additional te8htmony ånd brlef àddlElonal legål argumenLB ' rd.
fn addtEion, ÃrEe6{an noÈ€Ê lhac openlng lhe record noe, would
Èend a dangerauø eignal ho llligåntB ghat afcêr bhe record has
been closed a pBfEy could seek !o aeserÞ n€w legâ1, argumênEã.

Further, Arteaien obserues ghae Staff Protfer8 no reaaon
tha! theae leaueg Ìrere not raísed before thê record cl'oaed.
Appendir B a¿ p, 5. ÀTÈeBlân not'ea thar Èhe Lartffs do not
cónetltute $newty dtacovered evJdence. " staff .vrag aware of the
tariff changes Êincê ghey were filed on ,luly 11, 2008'

ë'' @
The Diviaion of Èhe Publl c Advocâbe by lls counael, Kent

Walker. agreed (albelc reluctãnblyl wlth the Coúpany regardlng
lhe mobfon to oÞen the record, Ix. 512.

caneral MoUorE dld not sgace a pogitlon oD thèae l€sues,
but Iþ noted Ehab rhe commlsglon hag ongolng regn¡laLory overslght
f,or bhese issues, Tr, 513-574'

Mr. Glel¡¡l Xer¡lor¡, counEel for chrlsglanâ Care, notqd that
he respectsd Ehe poslllons of boih e¿aff and ArteBían. Howgver,
he furhher obÊerved thàE thlÊ maÈcãr nEeded tso cone a declElon
arld. thac Èhê commlaslon could exarnLne the natter6 ralBed in
staff,'e rßoElon 1n the fuEure lf iÈ so desired' Tt. 514,

DIgCT'88ION

sE@
Àb th€ oral argumenE on s!åff's moblon, staff counael 'tarneg

Mc. ceddê6, Bhowed aubÊgâneial candor ' grace, and lntêgriÈy ln
forlhrlghtly admlgÈlng thal sÞaff, ehoutd have contesbed lhéée



Ieeues during the course of Ehe proceeding, Tr. 551. HoHever,
¡.fÌ. ceddeg emphasized ghar hiÈ èoncsrn at the present Eime was lo
demonstrate thaL Slaff'E fållure bo object to theBe la8ueB
regardlug Ehe Dew water r$ecera, thê bllllng system, a.¡rd the three
Èarltf,E concalned In supplemental testlnony should róL be
conecrued as a waiver of Che iÉBues. fr. 551. In facE' Mr.
Geddes statedr

HEA.RTNo EKAIIINER PRICE! MI. G6ddeÉ,
Just å aêêond.

ît¡ât bèing sÁld, vhaÈ j.å sEafl'e reason
for Èhe dëlay fn brlnglng thB! to y ¡tténÈion?

üR. 6EDDES: f dan'l have a reaEon, r
do¡'t hBvë an excuaè¡ ¡nd frn not gol.ng lo slt and herè
ànd try cg mak! one up. fve nlaFed lÈ. HG nade a
niÁcsk€, Nor a nleceke, but wÊ nlsËÈd ãeelng il.

À lot of tesglmony, a lot of, analyels,
vèrious pcôplÊ doing ft. ånil lb JuEt eLfpped through che
crûck. T canrg Eey tha! rrerre happy àbouc lt,. r¡m noþ
hðlrFy bclng hÈre taklng your ÈJ.¡tre Bnd thê compa¡y's Ëlme.
But. ll¡s en ilnporÈÀn! ¡rrocsgs lsaue.

From ¿ mo[cbary vtewpol¡¡!, f don'È thlnh
Lt'E materlÁI. Buc f¡gÍr ê Procôsê LEsuè, ju6t tr4y
hypothÊEfca¡ly, lf sgaff dld nol make tht8 pq6iElon cleår
ln ÈhIo recora!¡ thlE utll1ty, ôr Ãr¡y gther utlrlty conrd
Båy, Oh, weXI, H6 now havè an opporturfty to €upplEmengal
terEimony ènd prggent new ldcaa, nè!, Èa!l-fÍ changee.
Thia iB bi,ggèr Lhan thl! õase..

ånd 1rre6pôctlve of your. rullng elrh
reg¿rd tg bÌ¡lE, I r.tang tQ nÀkê cleqr on thls !:êcôrd, and
x wlll mahe the 6ane obaervatton beforg the co¡¡mlÉEior¡'
thaE ir ia sÈaff's poslllon thât this cl¡¡to of nêr,t
¡oodlflcacfon la not åppropri¡te ln ôupFlementål
¿eEbLnony, thåÈrâ our Fosltign, tfow, obvlouEly, poopla
csn dlsagree whèther ttrs ncw or not¡ but thåt'8 our
p9attian, So, I üant to Ìlake clêE! Èhst gbâE'E a Itrocqsr
LEauê.

1r. S52-95f,.

Mr. ceddes acknowledged Ehaf bringing this reguesg Èo open
Ehe record concetrûed more abou! preÊerìting SÈaff'a abtlttsy Ea
question JlfÈeBfån's propoFal in f,t¡Eu¡e proceedlrtgã thån a.bouÈ
refolming lhtr curr€n! Þoelure of the insÈant case,

FurEher,. Mr, Gaddea admllted Ehac If lttaff hqd not rais.ed
f,heEe iaeuea aE thls cime Èhere would be mlulmal effecE on Èhe
co6Èê and expenEea or the reve¡¡ue aoughc Eo bô obEalned fron
À¡têsian'6 rate r€qu€€t.

.TIEÀRINO EIIA¡IINER PRICEi NOW, lCT MC òAK
yau a que6tio!1.

}lhêl chBnges if you hÂd never broughc
Èhls up, Íc wênE.€n¡ lÈ ttÁB rìtlã6êd, nhÄt t{ould bô the
nâcêrlâ1 e.Efece on ths qase, lf fÈ ñËvêr hâd bèen brought
up ôr ghis È¡nê?



MR. GEDDES: AÊ I bellevë I alluded Èo,
r don't Èhlnk frolt a noôelary vlewpolnb Qr Eèvðnuè
víewpoinc, ehere Ls naterlallÞY.

Tr. 553-554,

Consequently, it âpPearE Èhac Stâff,¡B argunenÈ further
aupportB the concluaion thaÈ ÈhíE notíon lras made in the ðplrlt
of place-saving rabher thañ an imperatlve need grôunded in Che
publlc lnEereEt to conducC furbher crllical dlacovery ånd
lnvestigablon of the iBFueB.

I hâve carêfull,y reviewêd Scaff'a argunenlÉ concerntng ils
need Co Õpen the record .Co exanine ÀrbêãL€ri'a propoaal, bo move
fron quarlerly biutng Èo nonthly bluing. r flnd ehaE the
reaBonB advanced are not sufffcfentty comPelllng to r4arlang
hattlng lhe Þrogreês of ,tl.lls case whlch is now rlpe for deqiglon'
ArteÉfan'E monthly bilting propoEal was Ln no ll'ay ê Eurpr{Ée bô
staff. scaff had anple tlme [o invesÈlgate and qonElder Ehls
proposaL

The company'e ÀppllcailoD filed on Àpril 22, 2000, over a
year ago, cIsErIy suatè8 lhab Àrleslan plan8 to lnvest $1.3
rntllion for insEa¡.IaLign o! AuEomat'lc Meler Readfng technology
far itE 8200 cuBboners ãouth of the c&D canal. ApÞlication aÈ

f L Staff could noL have been puL on more uoclce of thè
propoEal, It waa sEàled ln the eighBh paragraph of the
Àppllcation. The only u¡y Stå.f,f, couLd have nlsaed rhls proposal.
is Eo adnìi!, fhaÈ lE dfd nol reãd che Appllcaglon aE all' r'¡hich
clêarly ¿Ê not the cEËe.

zurÈher, Àrlsslanì s exper!, Richard S. Mfnch, eul¡nlÞled
prefued testimony (l{thlch vres adopted by Arleslan's chlef
Financíal Offlcer Davld B. Epacht) ghaL idenllfled vrhere she coBt
recognlÈion for Ehe change to nonEhly biLling wâs lound in lhe
schedulés submlEt,ed ås parb of lhe Appllcahion. Mr. sPach!
aÈÈended a¡¡d ÈesÈj.f,led aÈ ¿he evldenÈlary hearlng aa srell aa
staff's êripêr! lrr. Radigan and staff counËel, Mr. ÉeddeE, gse
Evtdentlary Hearlng Ex, 32. . The only credfble e¡{planatlon lhat
sÈafÊ could advance thaE ff dld not k$ow of Èbe nonlhly biuing
Fropo6al would be to sÈa¿e tbat lb dld noE read the iesLimony
ttled by Èhe pariice in this case, whlch le cleBrly not truê.

In additiotr, durlng diBcÕvery Artesian provlded thë parLIeB
an inÈernal memoråndum sgbtlÞg f,órbh the company's rallonale for
novl.ng uo monthly þItung' thl8 memorandum provlded an
€xplanacLon of, thé FóEential cosE irnpltcaÈlonÊ of uhe Proposal to
cuglomerê. ses DPA-124, DPA'226 and Gl'l-2-25.

However, staff'e åtgunenc ls unf,ortunêbely diElngênuous
bècau8e ft ignores Èhé faéE lEs own ggaff'B exPert, I'lr ' Frark



Radlgan, BFoke Eo the rnove from guarterly co mon¿h1y bullng In
hls cesEi$órry fited on seÞtember 29 ¡ 2008. Mr. Radiga!
aeknowledgsd the Conpany's ref,orn of, it'6 raEe calegorles co
accommodage monlhly bllLlng, and aaserEed ghat thé conPany's
propoaed laue g.lrucEr¡re ls reasonable and v.{11 sglve the cuBtomer
lhe price slgîal to conservsr'. Appêndlx E. (PageE 8-10 of Mr'
Radlgan, s testimoqy {s atÈachÉd aâ Exhiblt. c}.

In rhi6 case, i! iB lnporÈant lo cónslder Ehe tinellne of
the f1llngs fn hhis casel

ArEeBlan's ¡lpplicaEion wae f,lled Aprll 22, 2008.

ArbeÊian'Ë ExÞerc¡ Rlõhard S. M1nch, flled bestlnony with
llre orlglnal Àpptlcatlon on Âpril 22, 2008.

DAvtd B. Spachc fited aupplemenÈa1 testimony on ùuly 11,
2oo8 adopt€d. Rlchard S, Minch's orlglnal ces¿lrnony ot Aprll 22,
2008.

staff'B E¡(FerÈ, Frånk tr, nadigan, filed t€Bbinony on
Sepeenber 29, e00S.

À.rtsëslan'É Rebut.Eal. Tedb{mony flled on Ocbober 31, 2008

Evídentlary . gearing held on Dscerìber I E¡rd 9, 2008'

The abovê Cine-lfne convlnclngl.y demonstrates EhaC €taft håd nore
lhan flve months Eo Þropound ôddttlonat discovèry on Ehe
conpany'a proposêl go fnptement nonthly btLling. zurEher, it had
a! Leaet Beven (7) months betore ËhÊ evldentiary hearlng Èo raise
any pfoblèn8 lt hêd r,¡íth the proposal. Motreovôr. afler
dlBcovely, Sfaff's erq>ert concluded bhag Ehe Conpâny/ s propoÉal
Eo implenenE monEhly bll1ing uas reaaonablè.

whilê the.fàcÈE do nob aupport gEaff'tr requesCed rellef on
¿hia iaauE, nèlÈhel does !h€ lavr. In 1tÉ reaponas to chlE
rèqueEt. ,rrteÞ{ari. clEed the declslon of, Ehe Hearlng Examir¡er in
PSC Docket No. Ol-194, In re DeTtna'.va PoweÍ & L,lghÈ Co, ¡ HE

Reporc aÈ {. 5e, adopeed by Ehe commlsaion In order No' 5941 at f
!.9 (sÀ party who ralees procedural probleûì€ needs Èo do go. whon
sucb problens nay be co¡rec|ed or else suEfer the aonaequeôcea of
having lts sllenc€ dÊemed conseni to lhe Procedurea.")(sea
Excerpts at, Appendlx B, Þ(htbtt D.) rb ls r,¡eIl-aetÈlêd in Èhls
jr¡risdlctlon Èhat a parly vtÌ¡o falt8 Èo tl¡nely raise an objectlon
to ope!,lng ll¡e record Eo conduct diacovery walveB the objecElon'
Most lm¡rorlanEly, gtaff ha8 r¡o credlble reaaon for falLlng ço
make tbls rçgues! ea¡ller, sçaf,f'ã rëques! !o reopen Bhe record
for dlecovery ac Èhls aEage ls long pasE and walved'



PROFOSÀIJS IN

Once É,gain, SbÁff¿s objectio¡1 to ÀrteEian'tr tarif,f
proposalB lachs dBrlt. As Etat'ed previously, Arteslan flled íte
aupplernental Ee8Èlnony on Jul,y 11, 2008. gEâf,f never made an
objectíon Eo Ebe tariff, proposal unbil Ehe Inebanc moElo$ was
made on or about Aprll 76t 2009. Sec!1on 1.3.L,3 of lo02 ¡rininum
Fl¡lng Requlrenents for AI7 Regul.abed conpanles SùbJecE co the
,furigdlotlo¡¡ of, the Puh).lc Seílce Comnlaslon clearly Provldes
Èhat a ¿lnely obleetlan nu,sË Þe fi¡ad "within Éive (5) buglness
daye of che ucilley's prof,fer of modlflcationÊ." SÈaff dld not
nake lÈs objection ln five dayB or flve monÈhs. The parties to
Èhe caFe conduc!êd dlÉcóvery on these propo8alÊ and .concludêd
Èhat they did noÈ warranÈ beLng conEeÊEed. surely, ¿¡ bhis laee
daÈe, sþaff canI¡o! sfncerely belleve tcs objecÞion ls
merllorlous .

Furbher¡ scaff can¡lot êrgüe that It dld nou rovlev, lhese
proposals. sÈaff'c erq)erE, Frank Radlgan, stated ln dlrect
lestlnony lhat he revLewed. Lhe conpanyt a r.rork paÞera lo deEermlne
lf "all. of Þhe proposed fee8 in the conpany'a tårlff are cos!
baÉed ånd are allowed u¡der Del6uare law.', Hearing Ex. 18 at p.
10. . Mr. Rädlgan f,ound all of, ths company's propo6ed lqrlff
changes Eo be $Just and reesona-ble, " rd, tn fact Mr, Radlga¡
speciffcally sÈaEed thãÈ the proposed f,eea f,or turn-ons and shuh-
of,f,E snd blocked acceBa Èo Ëhe curb valve 'åhôuld be äccepced.'
.¡d. ÀÈ no ttme dld Statt retgo ch6 sllghtest (rbjeclion tso the
Carlff, proFoBÄla. NeiEher Che ÈeÞt,llnony aÞ Èhe evldenlfary
heari¡.¡g nor che argumÊng ín staff¡Ê Þosþ-hearlng .briefing
objecÞed to Ehe tarlff proposals, èlther r{¡lgh resPect. to Ehe
proceduro used Èo inÈroduce Ehe changes or the reaaonabloneaa of
the chånges, Consequontly, I declfne to dierupt the proce6B f,or
con8iderabion of ÀrgÊðlan's Èarlf,f, propoaals thaE have been
revlewed, conôidÊred, and not objected tô by SÈaff, I futuher
observe ÞhaE Ehe Conmlgelon ha8 conÈlnuing Jurlsdlcc{on in thle
matter and sEaff lå frêe to inltiat,e anolher caEe on thesè lcsueB
or ab a laÈer date begln an inveåtlgatj,on qn theBe lsaueB lf lhe
clrcungÈancea warrang It. bøcause of, abuseE or cugbomer
cgrnptÀínt 6,

coNcrJn8 roJ

For ll¡e reaaone. staled âbove, I decllne tô grânt. sÈaff's
motion Co open the récord for turther dlËcovery and conBiderat{on
of ÀrEesian's proposal to move to monuhly bllltng, In addlglon¡
I deny Sbatf'8 :requesÈ ro 8lrlke thè record of ÀlÈeslan'8 tarlf,f
PropoaalB regardlng:

(1) charglng cusloners f,ar blocked aêcesÉ sÈ che ilme
méþérs ð.re readi

l2l Increaaed secu¡LÈy
cuBtomerã, Ðrd

dglrosltÉ for cêrÈaln



(3) Increased chÊrg€s f,or Lurnfng cuseor¡rerg on during
normêl buÊinsas hourê and after houre.

zurEher, I flnd that reopenlng Che record åt che presenE
Lilfle would unduly delay resolulion of the above-capLloned
proceedlng, cauÉle unneceaaary costs for the partfe€, and unf,alrly
preludice the conpany.

The record in thls mêCter WILI renaln cloeed,

Fespec!fully submltted,

senfor Hearlng ExaßIner
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ASHBY & GEDDES
attotflala at€ cout¡attl.oi¡ ¡t L^w

ãOO ÞELAWAFE AVENUE
P, O. 6t)X IEO

WILMIN€TON, DEL,\WARE I9S99

16 Apr¡12009

Iìo llo¡ôrâblo Rùth A. Prioo
Scorior Houing Bxaarinor
Delaw¿¡c Public Scwico Commi¡aion
861 Silvcr l¡kc BoulevBrd, Stc, 100
Dovcr, DP 19904

Be: PSC Docket No. 08-96

Dcat lloarlng Examlncr P¡ico:

I rrritrc to you iü colncotion wilh goms rrtc dcoign lsruôs thËt Statrrcckl to hlvê clsfÍñcd
in corureotlon wllh lho copüoncd Oatlor. It h8s como to St¡f3 attÊmtion that thê Cóþpstry.ùee
proposcd mov¡ng fum I qu&lsrly b¡llitrg EyÉtrm lo I monthly bllling oyrtom. A¡ I ¡m suro Your
Honor can opprcciete, tbia has potcartial co¡t ¡lnpaots on ÎstcpeyË¡8, u,hich iDrpscts wfie not
rovlewcd or ual¡zrd by Slaff, dthough lhoy abould havo bson. Bccauec of the potcotial poticy
lmplicallonr ofouoh a dranatlc chango, and lho faot thst it oould havo m* lmplioadouo for thc
Compan¡ as woll aa ils ou¡tomcdr, Ståfrs€rke ü opportun¡ty to ff.Elhsr ¡6ví$rr thls loaue prlor lo
having lhir matter brougbt bofo¡o tbo Conrnigsion for doolslon.

In additioq it h¡s comc ro SbFs ¡nondon tb¡t Afiosi¡n proposed aovorsl tariff chÉngc¡
i¡ ih rupplemontâl t€út¡moÈy, Àgaln ao I am rurc Your Honor ls ¡wsrê, lhc purposc oflho
Êupplor¡onlñl tÇBtimony lo eddrcrl only Wdstcs in tho tost porlod lnfo¡mction tbst origina¡ly wss
Iilcd ou a padirlly forcs€stcd basis. See Mtnlnun Flllng Rcqulrencnu þ all Reguløted
Conpanlet SrbJect to the Jurlsdlctlon ofthe Psbllc Seûlca Con nrsJf0t,, Psrl A $ .C.
Historlodly, øupplcmÈnt¿l tcrlimooy has trot boecr uscd to bring aow proposals into a Þta ûli¡g
as Anosia¡ did in thi¡ ca¡c, llhc th¡pc i¡suos which h¡vc d¡¡n¡ Staf¡ attontion am:

(l) Chrrging ourønc¡s fo¡ tlookad scÆcss st thê ürno mctcro s¡É rtadi
(2) hcrcascd aoourity dopositu fo¡ ccls¡n oustoE€rs; strd
(3) hcroascd chugco for turning ouetomerr on during normal businoes bours Bnd afror

hol,¡rs,

¡oøioøo;rr)



Tho Honorablo Rutb A, Prlce
16 Aprtl 2009
P¡go 2

Regarding the luiffchangß proposcd by the Coúpûy ln ih aupplcmental testimon¡
Staffs posltlon is that thóy should not bc øneldstcd or approvqd in this dockel. In faßt' thcrÊ

was litrrllcd or no ovldónco prusentcd by the Compsny otr lhcao propoecd larlffchangcs, Thu8, in
adrtition to prooc.dural inogulüity by wlttclt lhc chaugcs wero pmpoeed' tho Conpany h¡¡ failcd
to mËot lls bùdon ofprovlog that thuo lariffchangee aru juot and r6€úouåblc'

lüYitb rcgi¡rd ro tbo fnt isõuo, Strtrls rcqucrting permlaslon ûo ñle ou El o)Èpedilcd b¡slo
limited dircovery on lhÊ potcûtiÊl cosl s8ving8 ûsooÍstcd with tho propoecd chango Aom
qusftËdy to montNy billing, ns wcll as to undersUnd tho Company'e long'tcrm propotdc
rlgardiúg qutomatio melor roding ¡nd polÊntitl roll-out of rnobthly billing to its ondrt cuãlomc¡

bo!0, Uponreccipt ofthat information,staltwoutd pmpoae to ñlo limitcd aupplsmcat¡l 
.

tcstirnony citho Ápproving or dcøiling eny potcutiai conccmr Statrhus with rÉgard lo fhe impact

¡l¡ oh¡¡gc msy håye in billiag methodology.

úr propodng lhis adatllioDsl ¡nquiry, Staftoccks to bring the iæuc on a moro informed

bûsis lo lhc Commlsrioq but not to dclay Yor¡ Honor's coßide¡adon of lho olbsr numçmug

issucs thôt hava bcoû briofcd úd Âç bpforc you at tho prcsont timc.

I sln suÌs that Vour Honor will want lo hear from the Company on Staf?s rcqucst and'

hopeñrlly, somi cxpcdltcd pmcore could bc egrced lo ro lhat thc mstþ¡ cåo bo fitlly reviowod

prlor to thÈ Corünriasion's decision in thls mrtb¡,

tMcCCraUb
ro: $çnloo List (v¡¡ c-mcil)

(6gu8e2óiYt I
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Monnrs, Nrcrrors, Ans¡r & Tur.¡x¡¡,¡ ¡,r,p
il

1201 Nor¡¡ M¡.rxrrSrrrn

,r,*,"","T',T,T;^t:*lrsee-rs47'009 ÂlR 2 I

soz 6sB 92oo r¡['- Àli;i,
302 658 3989 F¡¡

April2l,2009

'The Honorable Ruth A¡n l¡ricè
Ilearing Examiner
Dolawars Public Service Commission
8él Silver Loke Boulcvard
Caruron Building, Suite 100
Dover, DE 19904

Re: In the Mattqr ofthe Âpplication of Artesian ry'y'ater Complny, lnc.,
PSC Ðockct No. 08-96: Dcl¡wsre Public Servicc Commi¡sion

Dear Hearing Examincr Pricc:

We are writing in responsc to Dclaware. Public Scrvioc Commiasion Staffs
("Staff') April 16, 2009 letter to yoü seeking to reopcn thc record in PSC Docket No. 08-96
regarding Artesian Water Company's (the "Company') proposal to implcmcnt monthly billing
und pmposcd tariff changas to çcrtsin non-reourring chægcs, St¿lTls lcttcr reques( to reopen lhè
rccord comes almost a full year to.the day añer thc Company's application fo¡ an inc¡ease in
w¿tçr ratcs (thÉ "Applícation') was filod with thc Commission, four months after the evidentirry
rcodrd was olosed, and more than å month afler Stafï submittêd its unswcring bricf in this
proæeding. Sfalfs rcqu€st to reopen the record is not premised on any changcd circu¡nstanc€s
or newly discovered evidence, and directly contradicts thc tcstimony of Staffs own cxpert.
Staffs re.quqst lo reopen the rccord has no basis in thc law ór in the fecß of¡his cÀse, It Éhould
be denied. ..

In the April 16 le¡ler, Staff cites no legal bqsis for thcir rËquest lo rcapon the
rccord. The cvidcntiary rccord in this procecding was closÊd on December 9, 200E ¡nd St¡ffs
answering brief wæ liled on March 3, 2009, Consequ€ntly; wÉ must sssum€ that Slaffs rcquest
is.a petition lo reoI)en lhe ¡ccord pur€uant to Rulc 34 of ths Dolawarc Public Servic¿
Commission Rules of Practicc a¡d prooedure. Pursusnt to Rule 34, any parly desiring firrther
hearing upon suppl€mcntal svidËnce may file a pctition setting forth "the grounds to rÊopen the
record, ô des*iption ofadditional evidencc to be introducpd, ånd e statgmsnt ofthe reasonÁ why
such evido¡ce was not introduccd púor to tho alose ofthe iecord." ÞELÄWARE PuBLtc SBRvtcE
CoMMrsstoN RULFS oF PR cncg i\ND PRoCEDURT, Rulo 34 (1999). Staff did not and cannot
provide any reasonable explanation why the issues raised in their requcst wefs not raised pdot to

PH 3I
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The Honorable Ruth Ann Price
å,pril 21, 2009
Page 2

the closc of the record or even in thcir answering bricf. Staffobviausly has waived any right to
conduct additionnl discovery or Essert new legsl arguments,

[. Montt¡ly Bi ins

Staff first requests to reopcn discovery on Artesi¡n's proposal to implcmcnt
monlhly billing for çelain Artesian customers, followed by the Iiling ofsupplcmcntal tcstimony
(ald presurnrbly argumenl on thosc .issucs)l in thc hopcs of lÌnding something that eithcr
approvcs or dctBils "sny pgt4lig! concems Staffhas with regsld lo the impacl this chnngc may
have in billing mcthodology." Stafs April ló, 2009 Lettc¡ åt p,2 (emphasis added). Such a
post-heafing, post-briefrng fishing expedition has no basis in law as Staffhas waivcd sny right to
additional discovery on this issue.

Artesian'e prûposal to go to monthly billing for its custorners south of thc C&D
canal was entered into thc record of this procccding in Artesian'¡ original April 22, 2008
application for an increase in wstcr ratcs (thc ",{pplicarion"),' In Mr, Minch's prcfìled
testimony, ìvhich was filed concunently with the Application and w¡s admittcd into thc record as
Hearing Exhibít 32, Mr. Minch noted whore the cost recognition for the chongc to monthly
billing rvos reflcctcd in th¿ schedulcs subûittcd as pert of rhc Application, ånd srâ.ted that thc
Company believed any addilional cosls âssoc¡alcd with thc change would be offsct by
implovements in cash working capital, due to the reduction in lag time in receipt of pa)¡menls,

It is not cntir€ly clear what proccss Staff is rcqucsling, but thc Company would have lo
be affo¡ded the oppornrnily to respond to any prefrled supplomental tesiimony by Staff
Thsi rupplomentål testimony would have to be admitted into the record by a witncss and
lha.t wjtness would have to be subjected lo cross-exsmination. Thcrefore, there would
n_eed_lo be anolher hearing snd sdditional bricfing - a wholly unworrÀnted process that
should not bc imposed at this latc stagc in lhis cæc.

In the Application, Artcsian statçd that it planned to ißvcst $1,3 million to engagc tho
services ofa third party provider to e4uip oll ofArtesian's ¡esidentiel çustomcrs south of
the C&D Canal - approximotely 8200 customeÉ with Âutomatic Meter Reading
('AMR') technology. Applicalion al { 8. Onco the implçmentalion of the ¡adio re¡ä
meler systcm was complotcd (which it w.ss.prior to September 30, 2008), Artesian would
initiate rnonthly billing hr all customers locatçd south of thc C&Þ Canal. Id. (Paragraph
I ofthe,rtpplication is attached herelo as Exhibit À).



The llonorable Ruth Ann Price
April 2t,2009
Page 3

H. Ex. 32 aJ p. 30 (Pågcs 29 and 30 of Mr, Mínch'¡ prefiled Testimony are attached hereto as
Exhib¡t B).' In addition, lhe Company'6 revised rariff submitted as paÍ of the Applioorion
showed modilications to conesponding residential r¡le blooks in order to accommodatà monthly
and quarterly billing. a

Staff had ample opponunity to investigate thc impact of monthly billing on the
Company's billing methodology during the neady lrve months ofdiscovery in this case; and thc
Ps¡tios to this procceding did propound discovery on thc Compmy's monthly billing proposal.
Thcso requcsts included the Company providinE to all of the partics an intemal memo regirding
the Company's råtionålc for mo\¡rng to monlhly billiDg, sn explanation of the potcntial cosl
implications of such a pr-oposâl ro cuEtomcr\ aÍ¡d thê date the AutomÂtic Mltcr Reading
tcchnology was in service.s No pûrty presentsd sny rvidence, eithcr prcfiled tostimony or an!
cvidcnoe st thc hcüirig, that thc Company's proposal would havc an adverse impact on
rstopByers or wâs otherwise notjUst a$d r€¡sonable. To thc contrâry, Stafls expert, Mr. F¡ank
Radigan, aclmowledged rhe Company's modifìcations to the râte blocks to accommodete
monthly billing, and opined lhat the Company's proposed rdte skucture is ressonsble and will
"give the customer the price signal to conserve", H. Ex, l8 at p. 9 (pages B-10 ofMr, Radigan's
testimony is atlachcd hcreto as Exhibit C).

Âs in the Company's Post-Hcaring Opcning Brief, referenccs to the pref¡lÊd tcstimonv
and othcr cxhibits inlroduc€d st rhe evidentiary hcaringe in this dockct 

-grc 
oitcd hcrein ai

('H. Ex. _ at p.* ').

Adc_sian's proposaì to movc to monthly billing was first raiecd as part ofthe Company's
2006 filing w¡th the Commission to iatisfy lhe Watcr SuDnlv Sèlf-sufficiencv Àcr-of
2003, See PSC Docket 06-221. In a Janu-ory 29, 2007 ri¡bñ issued bv Staffs exoerr
letained t! evsluate the Company's Self-Sufliðiency Filing,'Stslls experi recommcn'ded
that tlre Comlany.-move to monthly billing. Rccom¡nenaiation #2 oi January 29, 2007
Fepqf_ by Soheil Gharebaghi iiì psd Dockor 06-221 ar p. li, aúailaúle ar
htp://depsc.delawaré.gov/wat;r/0ó22lstaflmcmo,pdf. In a Juty2,2007 memorandum lo
the Chair and the Commissioncrs, Staffnored thot monrhly billing'Vould bc an effcctive
tool in the promotion of watôr conservation" but Staft prefancd-to cxamine thc issue in
thc Çompany's ncxt rate ö68e. luly 2, 2007 Memo by-Àndrea Maucher in PSC Dockct
W-221 at p._!, available at http://depsc.delaware,goú/wator/062216taffrn€mo.pdf. Thc
Company followed Staffs di¡ritive ¡nd proposcd- moving to month¡y billini for th€
compsny's cuslomcrs below the C&D c¡nal in lhis r¡te cæe.

Scc, e,8,, DPA-124, DPA-226 and GM-2-25. As the rstionale for movinn to monrhlv
billing and.the cosls associatcd with the AMR program r'úere not contcstcd Éy any of th;
Padics to thi6 procecding, no pffty moved thc'adñticsion of thesc dats requ&m ínto the
reco¡d... Thc Çoqlany will ñot now unilalcrally expand thc rccord foi p¡çoses of
responding to StafPs rcqucst, but if Your Honor woulil like to seo onv of tlic d-iscoverv
{,quests ¿nd thc Company's responscs on this issue or the ta¡iff;hango íssue, tlr'c
Company will gladly prbviðo suctiinformation prior to the hearing on StafPípetitioí.



The Honorable Ruth Ann Price
April2l,2009
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Slaff had moro than live months to propound additional discovery on thc
Company's proposal lo implcment monthly bill¡ng. After discovcry, Stafls expet ultimstely
¡e¿ched the conclusion thr¡t the Compúny's proposal to implcmont monthly billing was
reason¡blo. IfStaff believed sdditionol discovcry was wananted onrhe issue, Staffshould have
¡aised an objcstion at the close of the discovery period, Staffchosc not to do so. Accordingly,
Staffs rcquest tó reopen discovêry al this slage ofthe proceeding is untimely and waived, Seq
PSC Dooket No, 0l-194, In re Delmama Power & Ligh¡ lr., HE Report af f 54, adopted by the
Commission in O¡dsr No. 5941 at tl 19 ("4 party who raises procedural problcms needs to do so
whcn such problems may be €orreêted or clec suffer tho cgnsequer¡ccs of having its silence
deemed contcnt to the proccdurcs.')@elevant Excerpts are attached hercto as Exhibit D).ú As a
resu[], Staffhâs no grounds to request reopening the recotd regarding the Company's proposal to
inrplement monthly billing.

2. Proposed Trriff Changes in thc Supplemcnaal

Staff slso uses ite April 16 lê er to attempt to make legal argumenls it failcd to
r¡ise in it¡ poFt-headng answering bricf. Staff now cont€nds that lhe proposcd tariff ohanges
contained in the Cornpmy's supplcmontal iestimony wero (l) procedura¡ly inegulnr and (2) not
just and rcæonablc, Slatf sdmits it be¡âme aware of thg Company's proposed totiff changes
when the Company f¡lcd its Supplementsl Testimony en July ll, 2008 (Pagcs 4ó of thc
SupplementÂl Tcstimony are sttåçhed.hereto as Bxhibit E). As wirh dre monthly billing issuc,
discovciy was propounded on the târiff chugcs and the Company provided Stsff and the othcr
Partics oll work papcrs supporting the Company's proposcd changes.'

Stalrs positíon on the trriff changes, ss articulÊted in its April 16 l€tter, direçtty
conlradict6 its position al the hearing, as ùtioulatcd by.its witness, Mr, Frank Rldigen, Mr.
Radigqn, stated in his direot testimony that he revicwcd the Company's work papem to dctermíne
if 'bll of tho proposed fees in thç Company's tûriff sro cost based and are atlowcd under

ln lhe Delnarua dccision, the Hearing Examinor concluded th4t a paty who $gucd thst
it d¡d not have sn adcqu¡te opportuñity to dcvolop the record in opþosing a þroposed
settlemcnt had waived ils atgumcnl when it hnd thé opporlunity to ask for furlhe¡
discovery and did not, s¡d the party ultimately prescnted its position regatding the
proposcd E€ttlement th¡ough supplernental di¡ect tcstimony.,9eø PSC Docket No,0l-
l94,In re Delnarvo Power & Llght Co,, HE Report at f 54,

Scc, c.g., PSC-RD-3 (tum-on/shut"offcharges), PSC-RD-15 (blockcd access and sccurity
deposil). The,se discovery rcqueÊts asked for the Company's work papers and legal bases
supporting the s¡me proposed tariff changes ãs to which Slaff now claims lhore was
limited or no evidcncc preaented by Artccian. Slaff cannot cr€dibly argue thsl becausc
thc sforcmenlioned dsta rcquests wcrc not entered into thc rccord, there is no gvidence
support¡ng these proposÈd changes, when Staffls own er(frert testified that tho tadff
ctunges were "just and reasonable", there was no dispute rcgarding thc changes, and
.thus, there wå$ no nced forA¡tesian to c¡eatc s record o¡i an issuì in nõ wry in dispute.
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Þelaware law." H.Ex. 18 åt p. 10. Mr. Radigan found åll of the Company's proposcd tariff
ohangcs to be i'just and reasonable," Id, In addition, Mr, Radigan specilicatly recommended
that tho Ffoposcd fees for tum-ong and shut-offs and blook€d access to thc curb vslvc "should bc
acceptcd." Id. Thcrc was no tetlimony at thc hcaring and no argumenr in Staffs post-hearing
briefing reguding the propos€d tarifi changes, eilher with respect to how the ohanges were
roised procedurally or their reåsonablcncss,

The Compony's proposed tariff changes remain re eûne Bs those filed in July
2008, lfStaffhad å legal ûrgunent that tho Coftpa¡¡y's proposed tariffchanges to ccrtain non-
recuning chargcs wcre (l) proccdurally inegular and/or (2) not just ¡nd reasonable, it should
have raiscd thosc srguments in its prefiled testimory, at the hearing or. in the leåst in its
answcring brisf, It did nol, and therofore Staff,s srgumonts are waived Sec, ln re !Bp. Inc.
S'holden L¡t¡$.,789 A.Zd 14,62 @el.Ch. 200lXAcquiring corporation \,vaivêd any argumcnrs
fhst additionÂl .changes in restatsd finsncials of acquircd corporation were material, where
acquiring corporation did not arguc måtêÌiality in irs opcning post-trial.briof). Aocordingly, Staff
has no grounds to reopcn thc rccoÌd with respcct to tho proposcd tariffchanges,8

3. Staff Has No Explanation Why These Issues Were

Staffs April l6 letter fails tó offer any explanation ¿s to why none oflhcse issucs
wcro raised prior lo tho closo of thc rccord, Ståffs vague, cquivocal slalcmant that lhcsc issues
"have come to Slaffe ettention" (Staffs April 16, 2009 lætrer, p. l, at ltl 1 and 2) is painfully
inadequate lojustify rcopening the record now.

Tho .monthly billing and proposcd tariff changes do not represent newly
díscovo¡od cvidence, Evidence is not "nowly disoóveréd" if the party prollcring the evidence
had the opportunity, but failed, to uncover or adducc thc evidoncc at or bÈfore trttl. Filzgerald v.

Cantor, 2000WL 128851 st +2 (Dê1. Ch.)(Atachcd hcrcto as Bxhibit If; Pracror.& Gamble Co,
v. Paragon Trade Brands, I¿a, 15 F. Supp. 2d 406 @. Dcl. 1988). IJtrhcrc late proffcrcd
evidencc is notnewly discovered, the offering psrty muat show th¿t the p.artyr6 failurr to oflcr thc
cvidcnce ¿t trial wag the rosult of a mistskq inadvortcnço, surprise or exôusablo ncglcot. Sce,
e,g,, Court ofChancery Rule 60(b) and Poolev. N.Y. Delî Maatschapptj,25T Ã,2d, Zt t,243-244

E Althoußh the Company hæ only done preliminary rcscarch rogarding the mcrits ofStaffs
arE¡unent rcgarding lhc proccdural cónectness ôf thc Company's proposcd changes to
non-rccuning charges in the Compsny's larift,lhe ComÞany 

-st¡ongli 
disagrcc.s v/itli StafI

on lhe mcrits of Ståfl's proccduial ârgumcnt. The piopósed ch-añgcs Slaff complains
abDut arc increases lo non-rccurring chargcs lhal would arguably not even rcquirc lhe
filing of a rste cûse. See MínimuÃ Filtrig Requlremenls Jãr all- Regulated Cånpanies
Subjecl to the Jurbdlction of the Publìc Senice Comní¡¡¡on, Subparagraph 3 of"General
Rtte Case Defined". That thc Company choee to includo these in thbii rate case ìvhêrc. such changcs could be tested, reviewed'snd ultimatcly opined upón does not make them
untimËly,
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(Del. Ch. 2005). Thc t)?e of excusablc mistake contemplatcd does not includc a tactical mistake
ofcompefent counscl måde ¡n the course ofthe conduct ofe case enlrusted lo his discrc(ion. ,See

Ill¡1 v. Sunma Corp.,394 A,,Zd 241,2216 (Del. Ch. 1978).e Hcrc, Staff freely qdñits thst it does

not have Âny newly discovorcd cvidcnce, and remarkably, wants permision to look for
additional evidence through discovcry conductcd afìcr lhc close oflhe hearing and complction of
b¡iefing.

Thc Compary's proposal to implcmcnt rnonthly bílling and the propoâsd tariff
chonges havc bcgn part ofthe record in this case, at lhç vcry lalcst since before lhc beginning of
diocovery. StûlPs own direct testimony demonstratcs thal thc monthly billing and proposed
tariff wore part of the case and thÀt Staff revicwed thc proposed changes and found them
acceptable, Staff âpparently has had a chøngc of hcart or mâdê a mistake, Neithe¡ is a valid
reason to reopcn thc rccord.

4. Granting StÂffs Rcquest Would Prcjudice the
Çompsny, Waste Judio¡al Resôurces and Set a

In ¿ddition .to failing to providc any. basis lhat could even arguably justify
reopening the record, Stslï's request should be deni€d bccsusc granting it would groatly
prcjudice thc Company, The Company has expendcd lremçndous limc tnd rcso¡¡rces to gct to
this poínt ofthc ratc casc. Allowing Sttff(l) to rupplement the record by raopening discovery
and (2) lo makc ncw lcgal srgumçnts at this sfage of the proceeding would forcc tho Company
take fiuther disoovcry, drall and file additional supplcmcnttl lcstimony, briof additíonal legal
å¡guments, and possibly prcparc for snothcr o¡al ûgumcnl Grånting Staffs pcti¡ion åt thi6 låte
datè would unfairly prejudico lhc Comptny. See Carkon,925 A,Zd alízli Fitegerald,20ùO\ilL
128851 at *2 (concluding that allowing supplcmcntàtion of the record would be ounfairly

prejudicial to [thc non-movants] in that lhcy would now bc forcód to galvanizc yet another major
Êffort lo gathcr cvidcnco to +xplain thcir view oflhe infarances fo bs drawn from the [proffered
evldencel ifit wcre admittcd').

Your Hono¡ has alrcady prcsidcd over È two day cvidentiary hcating, rcviewed
cxlcnEive pre-tríal lestimony and transcripls, and ¡ovicwed the extensive briefing of the palics,
This tqtc case is reldy for decision. Crantíng StafPs motion would waste judicial resources,
which arc already under signifioant pressurc ¡t lhe Com¡niesion,

\l{hilc Rule 60 addresses post judgment application of a molion for reargument, thc
Delawarc Courts have applied Rule 60 to similar motions to supplement lhe record b¡sed
on similü polioy consideralions. See, e.9., Cøntor r,. Fitzeerald,2000 WL 128851 at+2
(Del.Ch,XAtt¡ched hereto ss Exhibit F)i Carlson v. Hallinan,925 A.zd 506, 5¡9-520
(Del.CtL 2m6); and Sutherland v. Sutherlønd,20l$WL 571253 at *2 (Del.Ch.)(Attoched
hereto as Exhibit G).
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Finally, granting Staffls petition would s€t a d¡nge¡ous precedent that afte¡ ths
clo60 of the record, and afler the submlssion of post-heffing briefing; any Parly'- without
articqlating â clesr reason why - can ssscrt new legal 0rguments and ask to rcopen discovery on
issueÊ that the party either chose úo ignore for tactical reasons or simply ovcrlooked. Either way,
stÂJf should not bc allowed to restarl this procecding at rhe discovery slage on issues that stuff
invcstigâted, filed dirßct tesl¡mony regarding (and in suoh testirhony opined thÂl tlte proposed

changcs were just and reasonable), parliciprtcd in the heåring ånd Iiled their answering brief
wilhoul even Â notation ofeilhcr is6uc, ¡nd only now, one month ancr the case h0s gonc to Your
Honol for a decision, without any faclual or lggal basis, decide.d that it wants to invcstigale or
conlest.

***

For lhe reasons ¡lalcd above, Staffs request should be denì€d

Respccttully Submitted,

P.O, Box 1347
Wilmington, DE 19899-1347
(302) 6s8-9200
Állorneysþr Á esían l{oler Campany, Inc.

April 21,2009

Enclosurcs

cc: 08-96 Sorvice List (via E-mail)

28J3015.4
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$I alt ¡t Fa

DY HAND DELIVENY

Mr, Bruco H. BurÉât
Exocutivc D¡Ìcctor
Fubllc Sorv¡çe Comml¡rlon
86t Sllvçr lrlc B¡vd.
cÊtlr¡oo Bulldlo& sullô 100
DovÉr. DE 19904

Dcár Mr. Burcðt:

Raì ln th! M¡tl.r of ahÖ Appl¡€üon of Atôslrn Wrtc(
C0¡ !s¡y, lng,, for ¡ Rov¡dgll of R!t6t, PgC Doskol

cóþicr ofdl documoÕb lilcd hg¡r
ofthe P'¡bl¡o Advocrts on tlrl! rtay,

Enclorcd for fillng wlth lhô Pt¡bllo 8oryloû Comtnh¡lo¡ (€s¡¡ml¡¡lon'l ¡ro lhc
n coplcr of lho Appllcltþn of Arldrn wrltf &¡Bpr¡ry, t¡0, For A Rs'itclon ofodt¡nul !¡¡d tÊn coplcr of ùo Alpücrtbn of A¡f¡*fo W¡fr¡ Co¡iprli,ì¡0, Fo, e Rsv¡i

¡tolca- 8ru¡ oD0omÞr¡rylng c*hlbllr In compllå¡co $,¡lh SG.dori ¡¡lA,¡ of tho y¡¡nimuml¡tca. snd roco1tgy'ng c*lrtbäË rn complå¡co $,¡th sccoon ¡¡r¡,í'of ih; i!fini;ñ Etú;
R.C"l*.n?P.:r{-oh 

lnoludo: (l ) a pmporid rwtlod tã¡|ff; (2} prÞfilod tcsrtmon¡ (3) a fonn oi
pro.F:::l 

llblig^ry-o[c0¡ (4) rùo EdoñDr shrd; (5) .rusr¡i ii; zoø rroaæruii inã ¡o¡ zooc
!¡ld 2007 

-sEC 
loK Rlportr, Al¡o lncllttcd s¡o G¡plcr oltho Fllhg Covø i¡t ost'¡ ctrcik ¡a rl,c

pro.F:::| 
llbllg^ry,0[c0¡ (4) üro Ediñir shcd; (5) .tu$ii ¡j: zoø r¡o¡¡ørui'ùã to¡ àood

!¡ld 2007 
-sEC 

loK Rlportr, Al¡o lncllttcd s¡o G¡plcr oltho Fllhg Covø i¡t ost'¡ ctrcik ¡a rl,c!¡lrt 2007 
-sBC 

I 0K RlDo r, Al¡s lnelurlcd ¡¡o c¡Flcr of ¡ho Fllhg Covø i¡t ost ¡ Crcili ¡a rlrc
¡nounl of $100,00 rÀd ! cD.RoM cortÈfnlD8 Êl¡¿tËnlc ÉoÞln ãfdl filEd doòu¡¡¡rt¡. Two! CD-ROM cont¡lnld¡ clcctñnlc coplcr ofdl filcd doouDr tr. Two

lilcd hs¡ullh hrvo b¡on o¡r¡cd 0o to rqv¡d by hmd upon lho Dlvidon

'M,*,,r,
cc: Ul K¡¡cn J, Ni*ct¡on (By flrnd)

Mr. O. Arthr.u P¡dmolo, Erqulrû (By H¡¡d)
Mr. Dcvid B, gprúr do Dll¡lô Büru (Ey flrld)
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instdncc, tha Comp¡¡ly il conrmc ng ¡ìflo ¡tôw olôvlbd.rtongo trnlr lÒ Frovidô for Fo¡t
dcmüd6 Ênd l¡ro protcollon on úo Çompmy.e Chyoo ûrd Magnolla arce lydom& Tho

Cl¡ytqn olovrlcd l¡¡rk is ¡ 5@.000-¡¡llon olovatod lük lhrt ir æhcdúkd to bo ln r.rv¡c! by luno

20{tE' whilE rh6 Magnolre orcvårÊd r¡rk rr ß ono Miuon-gdron rm* ¡phodurcd to bo in ¡orvfco

byJuly?008.

?, In ¡dditlon, tûÞ Compr¡y phõ, to lpard moro thrn t6 nllllon ø dovolop

nèw sour'C¡ of w¡rçr ruppry 'd rErbo!ûú, Nosr rßrrtnq¡t tioll¡ ¿r d Doâvlr G,ok, H."on
.B¡y üd W¡ndsonß F¡rm! w¡ll prôvid! úo nÊflt¡¡¡y IÍê¡tn!flt Èsprolly r¡d 

'llpply 
lo 

^rlcll¡r,gnpldly ¡rowing Kcnl End SÍs¡cx Couhly Eudomcr b¡¡?, ¡t wlll ¡¡ mÈd rh; v¡tlf r¡pply rnd

Íro.protcctlon noGdr ßr thc¡o communltlor, rnd ¡n somô a¡¡o¡, tho rv¡bf ngply urd flto
pþtcstion n!Éû ofnc¡ghboring rubdlvlríonr,

8, Flnålly, 
^¡tGrhÍ 

ptàsr to lbvêrl $tJ Etttio¡ to c¡t8rto th!,orvlcâ ofr
tblrd pcry pmv¡dcr Io cqulp dl ofÁnc¡lßn'. rûldmtld .urtot¡on ¡outh ofth¡ CúD C¡¡¡¡l _

rppróxlmrrcly 82@ cuíomÊn - w¡rh Autonsllo Metcr Rordh¡ C¿{t@ )iconnolo¡y, Írc
lndtållrrlon of lbg ,{JrlR trûhnoloty 14,iu rllow for notlhty blllin8 for tü€là rÈ oûnon, wblch

bdngr wuc bi[o in lrno wrth slr rhc othcr ur{rty blrr, rnrr nrtol ¡t o.!rÉ for Áfrarr¡r,r
cu!þtno¡! lo bsdgçl thir oxpca¡o ù¡d morË ¡cou$loly lnük lh¡l¡ wrtor r¡¡¡! - ¡ ,htcd gort of
lho PSC Stállt con¡ultsrl l¡ Ad¡¡lu,¡ ¡Êlf.rnlnclmoy flling, Furrhcr, 

^¡Un 
g¡û¡[y Gúù¡$cor

r{rtcolm'l ablllry lo collcct ths wstcr uügo drd h ¡ oo¡t ötrcÉtlyo mü*rir, and tho tcclurology

conlrins ¡ lork dotÊotlon fcatr¡¿ th¡¡ wlll ¡r¡l¡i h ldonllfyin¡ lcltr¡ o*llor urt nlnimlzln¡ lort

wÁtor. O¡co tho lmplcmrutlon of th! ndlo.rlrd !Ës ry¡tÈE fu complotod. Al.|ht¡ wlll
lnltiato monthly bllllng for ¡ll curromór¡ loc¡t¡d ¡otth of lho C&D C¡¡¡El. 

^i 
¡ rçrult of $dr

hlllEtlvo, ¡nd É¡ rêflçctcd ln Ancdrn't pmporod.Urllf, conorponr ng ¡llldodi¡f nlo bholß



w!rc modll¡cd ¡o ãtrblhh monúly !¡d qu¡¡rór¡y nto.blocts lD Ord6 ¡o accornm0d¡t6 slorithly

snd qusrtorly b¡Ulng.

B. Ar{c¡l¡n'¡ ltvotlmrnt In TrümiÍlon Arú D¡rElbutlon pmjüstr
Inltlatcd Af tha Rcoúôst Of StatË pr t oo¡¡ covônunËltr.,

9. Dudng thÊ trrt pcriod¡ tho Compùy plonr to cxgcnd morû th¡n ¡4.j

million on projcctr ln¡thlcd at Ihc rÊquc of tt¡tc Ê6d too¡l govcñnc¡h for ro¡d ¡nd

ínfr¡st¡ucturo lmprovcmèítr. Ttclo pþJËok ü! ln co¡junotlon wlth proJÊatr ln¡thtcd by tho

DËlÀwrrt Dcp¡dmBnt of Tlü¡potrtioo or to ¡îQot .tù0 Slsto Firc MrnlElll¡ nro porætlon

r6qù¡¡lmsnlr.

Aflc¡l¡¡'¡ Inv':¡t¡n¡nt¡ In ltc Coñt|ntcüon Of Now 
^ndRcpl¡coFcnl Of Old W¡tcr Mdn¡-

10. Tho Comprny rko plur to rpnd moro thrn $5 nrl on to nptrrc untor

mains snd to oo¡Þlfuot novr m¡Jn¡ ln provtoulty u¡¡t¡r,cd ¡rt¡¡, Flrst, lhc Conply lr

to¡ülnutng a mqJor wEtor mdn npl¡lomaú p]ogrü¡| lh¡t fooùér on se¡ wllh romo of tho

wör8t hl¡tódÉr of ¡nrln Þ¡u¡l¡ rnd f¡ilr¡¡cr, Unde f¡¡c p¡o¡n¡q Alfori¡¡ l¡ &Dl&hg old

¡sbcllor comêtlt plp€, galvñ¡æd ¡tô01 plpc, ¡nd.u¡lincd ¡ut lron pipo, ln orlor to rudræc üro

ftcqucnoy of mrln bnrla and In tun thc ûuquoaoy of clrlomct oull¡cl ar wcll s¡ lD onl$ to

improvo wata'rowloo, ¡n ¡dd¡tlon, tho Comp¡$y h lnrrllln¡ noï/ wûl€r njrr la r $¡lcty of

commùldcs,

Gõôrel Plt rt Þröjcot..

tl, Tfio Conpny ir roquotllîg ü lnd.|l! ln O€ncr¡l Pl¡nt of elo.ô ao gi!0

¡¡llllon during thó tÀrl pêrlod, Th! l¡¡gott cOntlbutor to tho lno¡¡¡,:o ln pl¡¡t - l¡orû that St¡l

mlllion - is bücd on rbo Coûpmy,. lnvdlncnl ln lb !0w 31,000 lqun fóot oflfc¡ bulldlúg.



EXHIBIT B



BEFORE ÎTIE PUBTIC SERV¡CE COMM¡SSION
OF THE STATE OFDET.ÁWART

IN ITIE MATTER OF THB ÂPPUCATION
OF ÁRTESTAN WATBR COMPANYI INC'
FOR A RBVISION OF NATIS
(Filcd Aprtl 22, 2008)

IIIRECT TESTIMONY OF
nICTåRI'8.MINCII
- ON BEEALF OF

ÁBrrygrAN wArER colfL^NY. rNC.

PSC Dockot No. 08-_

Afcsian Vraur Compan¡ lno,
664 Chu¡ch¡¡¡¡u Ro¡d
N6ná¡*, DE ¡97û2
Tolophono: (302) 453-6900
Fåoc¡¡Ílloi (302) 453ó9j7
Ernlll: ortorian@artosiE¡yr¡hr.com

MoRRIS, N¡CHOLS, ARI|IÌT d¿ TITNNELL It p
Mloùarl Hou¡þbn (#2t79)
R, Juil¡on Eosggs, Jr. (f267O
Ocoffioy A. 8swy6n Iü (#4È4)
I20¡ N. M8¡l(ot ShÈof
P.O, Box 13¡17

W¡lmingþn, DE 19899
Tolophone: (J02) 6f 8"9200
IrÂcdÍrllê: (3(D) 658-3989
B-nalt mhoughoa@rna[com

Aptll22,2008
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ñsourc.s for ûl¡, But, until r lcgtrlativc and /or a rc¡ulator appmach ir provldeil thal

Edd¡cs¡cs thls issuc, lhls approrch pmporcd by lho Company ddrcsrc¡, in aha i¡ain,
tho problør of cost of lcrvico oxcædlng tho low.inømo c¿slomcr'c abllity to pay.

a, TariftQ[¡llffc¡tions*

i, R$Ídc{¡t¡¡l cu¡tomcrs who maot lho low.lncomê odtfüs of 150% b8scd on

thc Fdcral Fovorty Levol (FpL) wlll bo oligble for tho I¡w Insomo futo.

¡1. Cülomôrs utuEt submlt rn applicadol anil provido doormotation

ohowing iho Eorr houcohold l¡cono lo¡ thç provioùs yc¡r. Customor¡ ur¡ll

. bc rgquircd to apply on sr ûm¡al büsis,

iii, Onco ¿ qutomtr qualiûol lhoymurtmato dmolyprymqnt on tho

dlgcou¡rbd bllls,

b, R¡tq¡ for Ssfviçq -
i, Eligiblo cu.sroroora wlll bo blllod ¡t j0% oftho cur6lt C1¡stômff Ch!¡gË,

ii. All olhs tprifrchr$es wltf b! chÂrgÉd !¡ tho provûllins ntor.

Sooondl¡ lho Qmpnuy would pmvirb ooruorvadoa ærlotrnco lhmugh cduc¡dot ¡nd

¡!ftimttion on low wagc plu¡nblng ffÌi¡rôs. Itb prugr¡m woulrt al¡o cctrblhlr ¿

cutlorlËt tsslst¡n0o fir¡d for low.í¡cono oruOmcn trpcrlcnclng a ùardrhlp ln,pryhg

llþlr w¿tcr b¡ll, Tho ñ¡nd would bo ad¡nlnlatrcd by I couununlty.b¡gÊd orglqþ!üon aôd

futdod lhmugh donsdoru Êom ¡h¡¡¡üoldor¡, crn¡loycoo ¡nd ¡r¡¡tomcr¡. 6\¡rhm.tr¡

would h[vô to tnoðl ¡ol Þqùhsnmls lr¡ ordor to rôcolvo a onÞtlmo pcr y!¡¡ gnst, Only

ctulomsr¡ who src not färotlcd ln lho I¡w Incono Ral,o co cllgiblo to rçcdyô ,$¡shúcc

thmugl¡ tbto ftnd.

Árc tltuo any olbor c,brngo lhat tbo Corrpanyir ro0æ.dng ln lts fillng?



tA.
2

3

4

Ycs' lho Company ha¡ l¡id¡tcd ¡ m¿to¡ cbanßc+ut progÉm rop¡Bclhg sta¡d!¡d lnct66

ryitl¡ AulomatËd moteß for ¡csldcnt¡d customcrs ln DolÉwsrô gouth of tho C&D oqsal.

Thc Comprny bclîovæ th¡t this inid[üv€ sr¡ll ¡sci¡l su¡lom68 ln roc€iving morô lÍÍcly
usagc lnformation and lo hoþ rnanlgo cash on a nontlrty bæls for pc onst budgcürg

P¡¡¡po8q|. 
^¡ 

a rc€ull oftlds lnlti¡tivc, tho ComF¡¡¡y lntorids lo bcgln monthly bllllng fgr

thçsc o¡Bhþên. Tto coot rocognitíon in thô f¡ling for thlr ch¡¡gÊ ltr bllling ¡¡ nflcotcd ln

lhc Mstor cetogory in fto T&D ¡ec.tion of ul.lllty plant ûddifons l¡ ¡Êto brlô, Tïc
Company bollcvæ üy !¡ldftion¡¡ çort¡ ûs¡ocietÊd wlth lho ohango wo¡ld bo off!Èt by
im¡mvccrcnls in cæh wor*lng capilrl, iluo o rhc r¡duolion io lag ürno h rÊ{¡lpt of
PEyt[Gtrts.

VU. DISTRNI'TION SYSIEM
(Dsrc) TMPRO\AMENT CHÄRGN

a. Plôsss discl¡!5 ÁÌte¡¡s¡'s ¡rnpl€mËnt¡rior of tho DSIô and lB Fl¡tlonship to thls

a¡pllcation.

Á, .On Novcmbc,r ¡0 2007, ¡{no¡l¡¡ fflcd lto appltcøtion with rha pSC úop¡Écô lnto cfrcct lts

DSIC ¿hBrgo of,46Z0¡ on ,snuary l, Z00g, Tho ohargo rocognizod $t,gf4É83 la ¡¡t
. utlllty phtrl, placcrr b rorvlco botwôon oolobËr l, 200ó Üld octobr 3 ¡ , 200?, s¡nco lbir

util¡rypr¡¡rt snd cgu¡p¡r.nr rr rDckd'd tn thrr sppriouion and ¡r 
'¡b3cqì¡aiuy 

inorrdcd iú
thò ovonll scquost fol inqc¿¡o ln lhô Compmy,r rovrruc roquircmanl âdÊrir¡¡ tvill
discontltruo slpltng tho ot¡nmt .4620 D$tC rôlô u¡ron tho.cffçoflvô dalo ofthc lncûos!â

ín rabE olthor lcmpo¡rry o, t orm¡lo¡t, propoeorl in ùrlr proceoi ng
Tha ûmouots collc¿lÈd ar r rasult of lppllcstion of tho DSIC ì{rlll bo tùbjcot to ¡nnì¡lt

rcconcllLdon, ln ¡ccold¡¡å w¡tb Subol¡aptq tII, úaplrr.l, Tltlc 26 of t¡o Dol¡wFro

. Codc.
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EXHIBIT C



t:-!ri-

SETORB 1TIB PU8I,trC StsRVICB COMMISSION

OF ÏTTB STAÎE OF DELA\,YARB

rN rfr tÍ¡rIßR'OFrHß ¿tPPLIc ïoN oF
ARSISIAN V¡ÄIER CþMPi{IIY, INC.. FOR AtI INCRBASE
¡N II'ATR. RATSS
96
(frû.Ð AIRIL2¿,200s)

)
)
) xsc Dos(Br No. 0E-

)

{,;

Ð¡RBCT TE.CruúONY Q¡

Fr¡$K W. t¡{.DlcÁN

ON EEI{AI,B OF

COMMISSION SrArF

St BlrCI: @9Ì OyAU.OCAïoN AltD hArts üBSIO{

Slptlrdbc¿ 29, Z00g
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¡0

IT

t2

l3

14
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l6

17

R¡vau¡¡
Prllc¡t¡¡t t

t¡0,{ót 290
4¡t6É4t
t60ó¡ß
$¡r,¡t9
l40t,3!Ð

,t)lo,ns
$ln$6d

,4eâ50a@

P¡o¡grad
8¡Vât¡¡&

t¡l¡59,020
,t1êûÉ1t

t6lr,ô'2
utlía2
t117146

¡t¡62,¡lt
gti.l\eÐ

t55,46tp69

Prû!Bld
hrt!¡¡o

F,t90,7r0
ütó4,096

lTdo¡e
$t,Hr
sfi¡9t?

$15¡,trz
t¡55¡6t

Itp¡r,000

laaEqll
I!gß¡¡!

l2tYz
Atl

t2,411
¡J¡'¿

ro.st{
I l.ot
13x

¡ ¡Jtr

Iir lh¡s cÂ¡c, tho allooFtioD Eov6, tùo ¡!v!oüo rôsloqribl[ty.fôw¡¡de thr lndlcs&d lo¡l
'ofsÊ ica but door Dot go rll tbc vay, Ìtul,låo proporcd alloc¿lioo ls bucd o¡ both

t[o ¡Ësulb oftho ltudylr¡d thojt¡dgmot oftbc a!¡¡¡,r! Thir isbow i! rhould ba Wù

¡hould coucid¡r bu! nol ùqulrtio¡¡bly llly on tho lt ultr oflûo rh¡dy. To rdd¡tsr lù,o

faol that Shlrr propoold rwøru! ¡oqui¡dÉ.nt fr rppro¡l¡¡nôly lul f of wh¡t lho

Comp¡ry is ¡çq¿ç¡¿¡¡g I dovclopcrt an indø of bow t!¡ tncccr¡p w¡¡ rl¡oc¡tod by M¡.
llË¡ùct. I l¡sod lhrt j¡dox to ¡llos!¡o StÂtr¿ ¡ccortEt!û¡dâd $võuo &quhfiôÊûL Ihç .

r9¡ultrnt s¡tooåt¡ù¡ ì¡'hích I¡ ¡tor¡¡¡ bolow oonthud lô ]!ovo co!15 trwrd thg

ird¡aÂlc{t cotl ofrcrvleg wb¡te úl tùô r€¡rs lislo svold¡¡¡g t¡udm úrton¡r blll ürp¡alá.

Cl¡td flc¡do¡t

8¡lrt fo¡R!¡d!

L

V -.IATE DESIGN

A. rLEÀ{t CoIUMüÀIT ON r¡fE cÐMpÀÀrrps pROpoÉED n¡{rE DEsrcN
,{' funotdd byMr,IIlrùorl lblgprf ofbfrr¡iôdËdf¡ wrr !o i!¡æ¡ro oDdoEor chlr8t¡

. ¡bd voh¡ncçIo ratå to ltal ô¡Áh clã$ rppro¡ctla lt r!¡sdvô cort of trn lco w¡Il!
nrlntaiiing ûo coarrvation orlætrt¡d ¡¡t¡ ¡tustr¡¡s (grüo¡t pEf, Fr¡õ I ¡). To thl¡

¡!¡ar¡!o;vll. I .
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cod[c ¡ccomnccdd tüo 5/8 hù sçrvicô oqrromø ohugr bo hcnrsoil to tho

ou¡øt t 10.05 p cr month to $¡ 3,00 pc¡ aßntb ($0, f 5 poÌ qus¡rtr to t39 por quuttr),

H¡ ¡l¡o rocourcodod chr¡gËß to lho rstÐ Êtn¡oturo to: (l) ætabltrlruroùttþ lod

guurbrly ¡¡¡ô blool¡ fq ordÉ tð sr44rneodr¡o lno¡th¡y s¡d qusrtcfly biliq& ¡¡rd (2)

a{,u¿t lho sltowcd wÂtcr pcr rrto blook rlownward, For ruuplo, for r ourtoüc¡ ùqdlr

qus¡My biuio& th! Í¡st block w$ rcduæd fom S,O()0 gauo¡r io 1,000 gdto¡s r¡d

tbo l¡lt blocJc w¡s ¡cdugcd ûob ur¡gc ovór 20,000 $llonr to u¡sto gv0¡ ¡S,0ô0

trtlòrs,.!ho¡aåulfoftü!IÊtû¡ncoftn!ûdßtionlrtbsrclutolncfÞ¡ltrts¡lbc¡Dgblltcd

Et ûio lall block ub et r low6 lrtsgc ¡o?cl. Oivtt ûrt tho C@¡ay rttady hu rn

t¡cün¡ry bloct ñto stsl¡chæ¡ tbÞ obsûgô wiU holp with çatu co¡rarrrdolr (Hecüort

F!1,pBg!¡ 1r-t2),

TIE QÀrbpany'¡ proposod ohiDgô lo tha lsto ch¡otu¡o h ru¡o¡¡blo. It b aot a lt¡c.'
0b{[ÀB ltut It r rlg¡5ü¡cd ¡t{p to glvo lho ousl,onèr lhô pr¡có rl8r¡¡t l,o cd¡6n ô,

Tlo cornpra¡r¡ p¡¡ps¡.{t l¡grd¡r to ùe ourþa6 obarto ¡ùoull ¡ot !o rdoptcd $ tbb

llul lfhllc tbo pmpold otargo ls.cort-bmcd, tho rlsullurt lacrÊ¡¡a of30% ls

unw!¡rmtêat wh!ü staff¡ ræonno¡dcd r¡to i¡cn¡¡ê l!' odty i2%. Sinoolho

ditrcrcocò bolwcsir lho c¡¡t of chergo b rorll (ül,O

por rnonh for a 5/8 lnqh rcn'ic¡) lüo Eovê low¡¡ds ftll lod oflsv¡ca ¡Âlos çq tÞ

do¡E ovt two tltor a¡!ô, A! !rob, t rÊçoE¡:uüd r t¡or¡ulld rlrp towrrds -v¡rii Oo

sulloiñ6 ohltto oto¡6r to tho ooú ofrórvirê rhd n!^¡"-rod lt bû idc¡ûsr! to ¡ t t.jO

(Do¡l¡3lor¡l - I -



I

2

3

6'
7

8Q.
.9,q..

l0

t1

(- ' tzL.i
l3

.. l{
..15

.. t6

17,Q.
18À
t9

po¡mooth (S35,j0 For qu¡rto¡). I[ th! Ecdtnlo c¡¡¡, tho l¡¡u¡ o¡q rûvi6w0d agr¡É âf

ùal ü¡ta ltds s¡bc Btlo¡al of llnltlrg úo la¡¡e¡rð h aho gl¡sþüôr cb¡¡go tô l5%
,houd spply to othÉû lrrvíc€ ll¿És ra wÉlt

A rùvcruo proot rùo prcr'Ðt Eûd prûFo&d nhs aløg wÍth tho irnpætr oB ori¡hmcm

Þüts t¡ ühotEd $ E$tb¡t_(É11¡R.2),

ír,pns¡ comvfENT oN rEE coupaïy,s orEER rlxlrr cEANcEs?
fto Corrprny hu pmpo¡ad ¡ Dumbor ojfcbügcr to foo tbrt it cùugar for ¡cryiccs,

For oxaoplo lho Company p¡oporðú to cùs¡g! St00 for a hùdr¡¡t flow loßt End $235

fordoopyforâp¡wlourtlowtsrt ¡dult. IhterùeiÖs,Êd thô CoDFmy,r wodc¡[pcI
to dotcnuiue lfßtt of tha p¡oporÊd fcr¡ s¡û co¡l b¡¡cd a¡d a¡o ¡ltowort u¡do Dohrrr¡
lew ¡¡d fot¡nd lh€$ tô blJrut rad rceronebla 1tü¡r, thá Ptopo{cd fo!, for tuE+¡¡

, 

ud tum4tf4 block rcodq úo orut v¡¡v!, r¡d fâÊ¡ ¡ltËd4t ro hrd¡¡rtt Itow ta¡b ¡hautd

bÞ rEcùpt6d,

IroBÈ lgIS CONCT.UDS yoUR U¡n¡r¡o¡ly 
^T 

rErS r$[E?
Yæ lldo¡¡.

C

lco¡¡¡ôory¡}, l0 .

E-b_--



EXHIBIT D



weËiläw.
2t7 P.U.R,4rh 142¡ 2002lVL lt060l2 (Dd.p.s,c.)

Htu Dol¡r¡rv¡ Pow¡r rbd Light Co¡np¡ly
JoiDt sFplic¡ ü Cor6iliv Comrñunlctl¡oru, l¡r.i Patç.

rí¡c Elëçtdc Pow6r Cor¡pån$ Now RC, loc.
FSC Doclct No, 0 l -l t4

OrdorNo,5941

Dol¡w¡r¡ Publlc Sqrvicc Comndsrlon

^pr¡l 
16,2002

ORDER granting s joi¡t rypllcltlon for rpprovd of r
Fropolcd Éh¡tflc üf¡llty mÊrglr, a¡üþt to û¡o &rnu of ¡
¡ollomcnl ¡8¡rc¡n¡nt Co¡mLtlon app¡ovÊ¡ thc ù¡rufÊr
of hdùlct conl¡ol of Ê Jurl¡diatlo¡¡l cl.¡!¡c udlfty¡ Dcl'
¡¡¡rv¡ lowr¡ û Ll¡ht Co,, lrd lb so¡pont¡ Þ¡fcnl,
Co¡cat¡v, lolo ¡ lr¡bsidirry of ¡ Éqnplnt o$,trÊd by Po.
tom¡c Elccl¡lc Po$Ér Coñ!û¡ty (PBFCO), ltl dcctlc
ulillty th¡t provld.r tcrvlcq ¡n tfir Dbtiéa of Cohsnbi¡
nnd rurovrdlng Mrrylond ¡llùurfu,

Cam¡t{rslon f¡nrlr lhtt úro.DroÞord mcrgÊf h ln æcor.
drnco with thq lrw, it for r propÊr gurroæ, ¡¡d l¡ coß¡¡.
tênt ìvllh tbc publlc iñtÉrËrl . tllu3 ¡¡tirfyhg rt¡rutr¡y rô.
qul¡!¡¡rlnh fo! mrrgcr tFproy.l, In g¡dkul¡r. Í¡Ë com,
ttd$lon fiDdr th¡r lh! r¡lrs.ir !! sol¡dltionrd üy tb€ rct-
üoflF¡t, lvl¡l ô!'l¡¡cc rlll¡bll¡ty tùÌo¡tsh ircrÊ¡!.d ir-
vlll¡nÉnt ¡tsúgû! rvlll óú!¡cr c,l¡rlonÊr ¡c¡vlco ab¡ougt
tht ôùopllor of r.wlro luânntô¡, anrl rvlll r¡¡u¡c lh!
contÍfi¡Gd prov¡¡lon of ¡¡fÊ rnd æli¡blc ùrrurùû¡lon rnd
dhtrbuüon ¡coi¡c¡,

l$ prorl of ite publlc llL[Ell dclc¡mln¡lioq tbc com.
ni$loq co¡chdor th¡l l¡þ mcr¡or ronlcna plovldrt d¡!
folloriinß brnrtlta tô rÊ¡ld!ûtr oflù! ¡htó ofDÊhq¡¡Êl

' ¡ nt llcc¡¡ th¡] ùodru rt tbr o¡¡d of llE ¡rtFl¡chuing
ù t¡Uon FÊ!¡od lttd coDtilurr t¡lroufh Mly 2006i

. ¡¡¡lqlo¡tÍcç of rh! opçñt¡o¡ll üordquülÊn of Dol.
m¡lv¡ Pou,!f, md çoorÉqucntly jo8¡, l[ -I&hvErÊt

r, corlinurtio¡ of lhr cu¡¡rr¡t lovd ofsonl¡lùulor¡ &Dm
Ddm&n Powcl lo qh¡¡idc!;

. 8¡ iSrcornøt by Dclrnuvr nol to to¿k ¡lG æÊovlry of
Íæ¡tcr.Ighbd cor¡;

, conFlbullo¡¡¡ by Doln¡rv¡ lo Þromo¡o ¡¡¡rcw¡bþ r¡.

!ôurc!¡ lû DÊlsw.rE¡

r tdoplo¡ by Dllm¡rvr of¡crvlco lcvcl gu¡r¡nlccr;

. üc{llçntíor of sn ¡l¡rsdy-pl¡nJl?d tnn¡mlr¡lon lrn.
provo{Íall p!ôJ.ol lo M¡y 2006, ¡!d cor¡plction of lþlr
rddldonrl kÙumlulon projÊclr by Mly 2008 t

. co¡bibullo[¡ b)r Dolmrv¡ for job ts¡iring lnd ¡nâll
bulnrs dovolopmcrt ln Dcllwrrc¡

. lrnllÇEônhlion by Dolm¡v¡ of ¡ nÈú¡odo¡ogy fo! rc-
d{chg cþtrg4tioE on û! h¡x.ni!¡int ¡}ì¡t ¡nì

| ¡n ¡8f€crrunt by lùr nÈ¡BÉr ÞpllcüÍ¡ !o homr rll ult.
lo! Êoü'¡cl¡¡

. r pmnlrc by Dctonnr to ñ¡dift ùr !¡ocr.¡ for hfor
!|rdon .lcü!¡gcr wilh .¡rpclilivo ¡r¡lplic¡r lo promoþ
tll! dlvËþpúlt¡t ofr co¡¡?cdtiw mulct,

Coûnltdg¡ - rolyhg on ú¡! ælt¡rnony qf tho mrßcr !p.
Füql¡l¡, il¡ rbfr, rd lh! Dlelsion ofrùô Publlc Advôêrtc
- flnd! thlt úr ¡ÊflqÍlrt ¡ú!r !¡d¡ft 0lg sbh¡tory rÉ-
qufs¡ont lh¡t po¡|.ù¡¡¡ltiotl riÈr bo inprrlc¡hllvo of
rôgh¡d qbob¡¡lo Glçctle m¡rùlt F¡ic3r, Dlüs r rÊuon.
rtlÊ rllo$¡É€ for rchll ¡n$81n,'

Thr ¡!t ÊnFût çllt oaG¡ lùo Í¡cd'pdcr opt¡o¡¡ for l.¡B!
sullon¡¡¡ rho rclum lo lh! $Fply ¡rfrlcô of lhc r¡dll¡y
¡fuf b¡t{ rç¡r,lço Êo¡ó r éorry.ting rupplfui lhul linit
iE! úturÍhg flrloncn lo o¡lhc ¡ ¡lrt pric¡¡g rb¡detd
rgfv¡s¡ or I Àêtoúrlad .¡¡ìhcl r¡t!. Coônlt¡lon rcjcclt
cl¡ft¡! tùlt t¡o ¡li¿EÈ¡ lattlerüsnl ù ¡llrmÀl to colrpÈti-
tho ¡uoút l| fi .llor¡[ fo. lùÊ co[l¡bultioD of noDotoly
¡tr¡d¡¡d offc¡ ¡cvlcc. Motroycr¡ [ úrbr l¡út lt doË! Dol
b!¡l9vô 'a¡¡t ll û h rìr llbllc hlórotl lo rbl¡de¡ r clp oô
ùgvr ù¡th nlg! c¡¡ ¡o h q¡d9r lo rloou¡r86 rlorô Ëo¡pD.
üdor lld pollbly h¡v! Dôl$t¡¡ô con¡üüÌr Þ¡t ovon
l 8t ¡ rll¡r¡ I¡ ¡!y rv6t, thÂ .o'tlrnùrlon rct$ thlt lllo
pronoúoo of conpctibiÀ lr Dôt È! rglr ¡¡Né tlut lt
rhould co¡tldôr f! doldÌ¡¡úri¡ whcthor tho rnorgcr æt-
ahE!¡¡l i¡ ¡¡ tùo public ¡nl!f!¡1,

For r¡l ord¿r of ülr Dirtsict of coh¡rù¡¡ Publlc s.flhc
cotruùdon r¡provhg lôË Þropor¡il rúérgc¡, ¡rc ¡s
PItônã¿ Ftatl¡íc ,Po.w¿r - þ, al7 Funjth 100
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[.ê Dllnureú lowr¡ lnd Ll8l¡t CorlÞÃr¡y

Bêforê Mcfuo, chlk md Co¡¡wly, pu8ll¡l ¡nd Lc(cr,
Car¡Í¡rig!loßr¡.

BY THT COMMISSIOÑ

Í, SACKOROUND

l. O¡r M¡y I I, ¿001, ¡pplic¿öu Dô!6srvÀ Poì{!r & Lhtu
Coryâny ('D6¡¡l¡rv6 ')¡ Conlet¡v Cotrununiçltlont, lnc.
(9ryCtt!), Poton¡o Blocù¡ç Powq ColÛp¿ny
(¡PEPCO'), r¡d Nôw RC, ho" jotôÍy 6tÉd ü lPpltúüoo
(r^ppllcrtloo) wltb ab Prùllo go¡vlco Comml¡¡ion oi
th! Shl¡ ofDol¡w¡rc (tho 'Com¡ü¡ttlon.) for ¡pprowl of
t¡! ploDorÈd üÈüf€¡ of r¡dt¡rct côDbpl of Dôlñ¡wr ¡nd
Collctiv to Now RC lrd PBFCO v¡r ! nÊr8c! of Dcl.
nt¡rrlrr pÂtcnt cotDo¡rtlo¡, cor!ôdv, ,nlo ¡ rubsldll¡y of
Nev RC. Nof, RC ¡¡ surßnûy ownd by PEFCO, bur
upon .clo!h8 1J¡ll ùcco¡¡c ùe.prm[t of PEPCO ¡hd
Co¡çct¡v,

2. Tho Corí¡r¡ir¡lon opÊnËfl tlìI! daital t t. culidrr ttrô
Appllc¡tlo!, rld dodBo¡tcd Robotl P. Ha¡rr.rr llca ng
Bnu ncr.

3. DÚld g¡fiÛd thr Dlvldor ofú. lubllc Adroãtê
(rDP¡\'), û! followhg D!rl6 hrôrv¡$Cmd p¡¡{oþrrad
l0l¡o !¡ocÉdh!Û thc l¡þm¡t¡ond BrorhÛhôo¡t ofBlôc.
E¡os¡ Wo¡ton l¡{!l Urdol No, l!07 (¡tBEW.)i BOC
C*rc¡, lnc, (¡BOCh tbo Co!¡l¡¡En ldrættlo¡ & Frotr?
llv! ¡,lroçirl¡or of DrhrvrIÊ (,CEP^|); Mr,.Bor¡u¡d t,
âugr¡¡l ('Mr, A¡Sr¡¡t')i ttê C¡blc Tcløsr¡¡¡q¡r¡ic¡don¡
At¡ocirlior of MÐ, DE ¡ùrt DC (.clblotli.Old Þor¡dn¡on
Blscrlc çooÞcnt¡yô CODag), ttrc D!¡iwltc Bl!ëtslc
Coofrrnl¡vo ('DBC'); thô Dchw!¡ç E¡rrgy U¡Ên Oroup
('DEUO'); r&l ¿LES NovE¡c¡Sy, Llr. ('AES').

4, Ou Ootobü U, 2001, Srrfi, ODEC,/DEq ABS, !¡d ü'!
DP^ ruhr¡úttçd dlrGct tr¡dno¡y tn ol¡lor¡tloù to úr 

^p.pllaâdoÃ

5, Al Stllf! róqu!4 tùo lresrd¡¡rl rchldulo wl! r0,-
ltcndad h ord¿r lo t$¡dl thE p¡¡tier lo c[grgo h ¡ctüc.
sþnr dlré¡llloD!,

6. Os Noy6mb0r 2E,2001, ! hc¡¡t!¡ wrr ûold Í sbicb ¡ll

of thÊ prlild dl¡.cl lcot¡mony w¡i cÁtrfod into 0¡! tô.
co¡d, rllhou¡f, øo¡¡'o¡¡ídn¡tio! $a¡ ¡dJo1tln.d r,p rllo$,
rddil¡olul lrltl0ß!nt rugotittlor¡!,

7. Or Noyrnb€r 30, 2001, rll prrtict Êt(cÊpt AES (t¡o
'Ss hBP¡¡ri 'ljo¡ ly flhd. Proporsd ScÍl m!¡t

E. O¡ Dlcrrùcr !C,2001, ABS flkd rrÍFl6¡r¡.nrll dillct
lc{¡sF¡y oppot¡ÉB lh! ProFolrd Srttlomonl

9. At r mtûlquËnt lFrri¡g to c¡Þldo¡ tùo Propô¡ld SÞl-
0r¡snt hÊló otr DrsÊmb€] t8¡ Zm¡, AEgl rupplcru¡¡rt¡l

dl¡€El lcrd¡¡o¡ty w¡! GlrlGrGd hþ ú€ ¡6e¡d, tnd ahc v!¡l-
ou! w¡Ìr!ll!! ¡uptorllog üE P¡qÞotrd So6lc$lrlt tatl.
ficd orlly in frvor of llrq ProÞorqd S.ttloùÂi üd $Gr!
rubJlot to Érr$.dnm¡n¡rio¡r by AE$.

10, Oí Jlnu¡ry I I rnd 18, 2002, rùÊ SÊt¡lng PüdÊl llld

^ES 
lutñ¡ttÞd ¡n¡t¡rl .nd ¡Wly po!þù!|dng trioÈ,

ll. O¡¡ FÊbtr¡!ry 12, 2002, t¡! ¡lo¡¡hl E¡r¡dIlr l!¡ucó
hlr Flndlgr r¡d Rcconrnottd lo!¡ ('HÊR') h sblot tÉ
rccomtll!¡¡Ld ll¡¡t rhÊ Cor¡sl¡lion rFnrot! l¡q trqúcd
SÊt crù¡DI ln lb Grùbrt ,

12. On Fobnury 26, 1002, Á,ES fuÊd êrc.pgoß to ltc
HÉR ùrt td .fo¡ih úÊ rmo obJdlúr ¡o th! P¡Wolld
S!¡Írr¡E4l ¡t ll b¡d ¡or lodt ¡B l¡ Ífpl!¡!.íb.l dto€t
k¡t¡norry rld po¡þùrül[i brid¡. l!. Tbc CoBrúir¡¡o!
rü.4 oo Mæh l9r 2fr02 to hø¡ anl üt 6Ént t[d to dc.
lIbÉnb lÀ p¡hllc tl$ioD i,ith fttparl to tha HB& Tlúl
r.Frcr6¡l¡ thc Comn¡rdo¡¡b fìr¡l F¡EdlDg¡r Op¡Ðlol, rld
Ordc¡ lí ú¡l¡ doc¡rt.

II. FI NDINOS IND OPIN ION

rt ll-fdl 14, ît! P¡ûto$d Sc uünr Ir ln tbo ¡obllc
hls¡Élt üd rhol¡ld b. lpprov.d. Wô rrc Di¡dft¡l ofAEIft
cônlo¡llotrl ln ll¡ orc€ll¡oÀ¡ lo lho HEn, whlgì co6tû¡-
lio¡¡ woro rbo pr!¡!!l!d l! ùc HrùlÁ! B ndnûr, üBt w!

i**##"åHåff#t*îno"**'
15. F¡nl.ÀES cldløU.¡ ti! p¡ovirlor of tho Proporcd
80nl!'t!¡ll üut !¡l¡blLi.¡ ! ¡!t! fÞ@! ¡t tb! 6!d oftlE
t¡Dtltlon l.rlod ¡ca fonh ln 26 D.t c' 6 lm4fÀl..itEg
a!rÉd! Ûut lhr P¡oporcd gcdÊ¡úcnt'a nto úr@! fittldr
tho Tnultion Pcriod hoyo.nd thrt lrtrbtldFd h S!o[q!
lOMl¡ì. (^!S E¡cûplionr, plgo 2) Th! Hô¡rbf Br¡ß,
hcr dhrn¡¡$d ùL !ó!Þ!lion¡ fí¡d¡Dg û¡r [oúlnß h th!
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P¡olo¡ld Sifllúr¡$r cxc¡dr ülo TruÉldon pcdod bË.
yond lå? dstot prov¡rhd l¡r S6crloh t004. .nd ¡othg thrr
rhË PfoDo¡od SottlrlrÊnt ra¡dly ¡ccoßnizc¡ tbc cnó Àfú!
rhtuþry Trr¡lltlôn PçÌ¡od bEc¡urô: (¡) úlo flt ftÉcrr l¡
ülo PrûFô¡cd séttlcm!¡l dor¡ nol go into rffcql unül ¡llc¡
lh! Trln¡ldon P.¡iod .0(pi.c¡j ud (2) úro rntc¡ to bÊ
chrrgcd wlll bo hl¡hor thrn rho Truuitior¡ pçdod ntct.
(HER ¡l2627, pr 4J) Wc rgrc6 r,tilh ùc Hr¡dng Er¡í!
,trlr sld ¡dopt hlr rE$osing.

¡6. NErt, ABI¡ coÍt ¡dr üÞt tlr! ProFolld Srülqnc[t
vlolltc! 26 r¿ ¿..t t0061ÉVZl bccgt¡¡¡ tù¡rç h!¡ b.rn r¡o
thow¡ng dut th! Fort.t¡ndaion ntrr w¡ll b! r!Þtlftntô.
dvc oflh! 'rcgloul whote¡rlo clccbis r¡¡rk t prii! plll! !
f!üon¡blÊ sllomnc! for rcl¡ll ¡!¡¡gl¡¡.' (AE6 È¡crÞdoru,
p¡gqZ) AES ¡r!üo¡ tùlt nono oftbo sÊfllilg Padia¡pro.
ykbd rny ¡êvldã¡e!' oflrow 0rc poporod rltor worodc.
r¡vcd or ü¡¡l tl1ry comply v/ith S¿ct¡on t0061¡\2)¡ rolh&,
the Soltllog Prrtlcr ody r¡¡dc '¡¡¡¡¡ oml r¡¡c¡iôn¡, tù¡i
tlÊ p.lolotd ¡¡l4r cørÞllc¡ w¡tù Srct¡on 10061¡ìf2t.(/¿.
¡r 3) ¿lls fudlE .¡¡uø lùrt tth war wt ro, hovoúor,
b€csl¡!! lho polt-tr¡¡dt¡o¡ ¡rtô¡ w'r! dô¡lyêd h ú! ¡cr-
rd rüru Í¡!û¡ç¡' ll ülG ùlrldon ntc¡ ü¡d ttþ f¡ct tù¡r
tho propllod rntor rro ùlghir t¡un cufrül Èr!¡lthr¡ ¡¡þl
doer ¡ol or!¡n tllli ùoy r¿ùfy th! nqd¡rN¡rt¡ of
Soctlo¡ ll)061¡Vtl;(ld rt 5) Thur, AB9 ço¡cludod, rho
Sltt¡¡Í¡ Prllót ¡ìlvè.f8thd to riâó¡ lholr budén ofpmof
$lli r.¡Dcct to tho pôrt-tfÉf¡ltloû nbt. (rd, tt fóJ

U, îr H!!¡iD8 E¡üd¡lar dlttsrE<.d witb ABSI .gnk['
qoÍ¡. Fc. fo!ûd tùla ScctloF tO06 did nor clrir¡e tho
Commlolon'r eurb¡fly.to iggrovo ntc rcnlarntr whcn
lhoy wlre ¡dcquhly lnpporlcd !¡d wÊrÉ ln úo publlc
inlêrêrl; ¡rlhÊr, it ody Ëqut¡Gd tùc Conmhdoo to lbd
tlul tfic p¡¡'potÉd ¡81ö a$ llfru!¡Et¡vo of r0¡loffl
$ùolË!¡lÊ ÉlÊc{rlo mlr¡c !dcô4 plu¡ I r€¡lol9bl! !llo*.
.rlc! br rólrll mr¡¡ln,r, (HBR ¡t 30) (cit¡don onldrrt l¡
odghrl) Thc rlrtuts rhc¡ lot !0ll th! ConuÍ¡lrloo bow it
bÉ lo lulc th¡t tl¡dlügr tlc¡!, rù¡ llrütng BÍñliËr
lsæptrd ShF! r¡lum?nt ùtl th! polt.brD¡tíon rtEr
wo¡c elquhþd h úo ¡r¡¡¡ r¡y tt tü0 h|trr¡t¡o¡¡ ¡.t!r,
¡rd lf û! büultioD rdð a6ro rrccphblo, oun tùo gort
ttr¡¡ldo¡ ¡rtc¡ ¡hor¡lrt bo r.æplrblc !r vêll, (HER ¡t 30,
p¡ 52.) Tô! Hê!¡i!g B¡¡¡Íln.r ¡l¡o lot d rt! to¡timo¡y of
Sqfi r¡lllÊ¡¡ Þll¡¡r4 Appüc¡nn' $lhcÍ \l¡rthlll, rDd
I'PA yríùorr Cr¡ne, llçh of sûorú c¡ñotud6d tbú ahc
Dfslolcd Sottlûmcofr ¡rt! proyhloõt l¡! rEúollblo úd
¡hould bc rpplovéd l¡ co!¡l¡tont wtt ¡ ArqüI¡-logl. It!
Il€¡rlng Ex¡rdolt fo[Ed ûr¡l l'¡o vibrrrø porldd
¡rmd.nt ¡uppord!! b¡t¡nory tlllt dþ Corrdt¡lon Ð¡y
rt$orably r,cly uFon ln dolô.rdnt¡g th¡t t¡e p¡ololcd

Srtdênðt'r ¡¡lrr ¡¡É rúprclÉntrdvo of thô ¡cglon¡l
wholllllo ln¡r¡rl chcbis Drlcc, llur ¡ rÉt¡or¡blá lllovr-
¡ncc for rcull m¡l¡ln. (HER tt 30, (p¡ 5 I .) FullË¡rnorc,
thc Horrhg B¡rmùlcl ob¡üelrl thtt ¡çí¡cf!.¡!r do not
¡rqulrú úê r¡¡ c ovldo¡c{ .r r fblly llrli¡tld cnc doc¡i
lrdac4 lf AES¡ ¡truna wr¡o to bo rc{rplr¡, ho rcttlc-
¡oan¡ could ovcr bc tuppo¡&d ¡lflhc p¡rtlü hld lo ¡ß¡rr
oð 0É 'oor!cl' r¡lo¡n¡Ll¡g rtc¡pÊ urd to npport thù urd
rc¡ü¡|.'(r¿) Add¡ ondh rhc HÉldnÊ Bxl¡nln$ polnr.d
o{¡t lhrl 

^Bg 
could h¡vo proffcÎ.d ¡b or9n cvldrm! thla

Ûr po:t-rüultlon r¡{êl dld nor corÞly $,itìr S!ç:ligl
JllQ(¡Xz) hü( dld nqt do ro. (/¿ rt 3È3 I (pl t! ) Fin¡lly,
thc Hcrdn¡ Exônh6 obtrrwd th¡l íri r liai8rtrd ráþ
or¡0 lùÊ Con¡nl$loB.would htva ßo ¡uihôdty to o¡dcr
Do¡IEw¡ lo tÌr!z! ¡¡lcr, rnd þ the Dropçlod r¡la¡ ¡horld
b5 co!¡ldcæd tr I t!¡!fít caBrlllçr¡l w¡lh lho publlc iit¿r.
crl dÄ!!d! @Í,.(r¿)'

18. lVa r¡¡r. w¡th thá Ho.dn¡ E¡¡r¡¡nÊr. Tûl¡ i! ¡ ¡ot.
rlomont of r contclbd prorÊódlq& l$d undlr 2gr2ø[-.C,..5
f[! wo rc+d ooly dacñr!¡û wbóü¡lf tho Propo$il Sôt
tlsñllt l¡ ¡¡¡ lhê Ê¡bllc lntr¡lll W! caÍclqdc tü¡t ¡t l¡.
Thr pfoFo¡ed nb¡ w!f! crlcul¡td ln l¡ç rrrÍ! n¡n¡6f !r
lho t!!¡ldor nl4ú rÞprovcd tr PôC Dock r No. 99.161,
¡!d th! frst lùrt t¡où ¡rtlt abo !¡r¡. iFF¡qvcd l¡ ¡ tôl-
on üt l¡ ofm noñml. Thq ¡unrã ¡n wh¡oh úolc ñL!

wô!Ê oilcul¡lod v/¡t ¡ coû!!$Èd isiuc åt lhc lrcÚla¡ et
a,¡¡¡ch lha ÞloDorcd tltthncÍt of ù¡r dortÊt w!¡ cot¡¡id.
trcd, rDd tho Cor¡drrfoü ¡ouÍd dur ùo ntq¡ dld c¡¡Áplt
wltb SËcl¡or 10061¡W). Tl¡ílforú, tv! rdop¡ tbË Hca¡iÀg
Exrrnlacir rcEoalng ln rÊJ€cthg Ä8Sl co[lê¡diou,

19. On tblr llrnc l$uq.^Bs.¡r¡uód lùlt ir h¡d not l¡¡d
rumck¡¡ dm€ lo dovllop ùc rcr!{d wltlr rr¡pcc¡ ro û!
.nlot i¡ lhô Pfopolcd S!Êüþn*il. (¡tEg ErcÐdor! ¡t 6.)
Ih! Hór¡¡íg E*¡rdlrt.ditrE¡¡kd tlù co¡t9 ión, ¡otiD8
tbt ¡tBI¡ could hÂv. (b¡t rlld not) :rtcd fø dlrcovcry fnø
tho !rcpo¡cd ntlr !l låò ftç ûc ¡rocoilunl rchdulc wrr
ùah¡ nvhrd ta corll¿lòr d¡! Propord ScllcEîq lt¡,
rb¡4 ¡r wrltcd r¡adl lùÊ Þo¡þbcul¡¡ b¡l.fin8 ro ni¡Ê ttrcrb¡4 ¡r wrltcd r¡adl lùÊ Þo¡þbcul¡¡ b¡l.fin8 ro ni¡Ê ttrc
l¡¡uc. I¡ lir¡l of {rit, ¡û0 fl?¡rlí¡ EÉminor coroludod!ruc. h li¡ll of ltir, iû0 fl?¡tlí¡ EÉminor coroludod
Itrt ABS hld wdvFd ltr l'¡uÍErl colrEnhg ltÊ kck of
ll¡¡F lo hy!¡tigst! lho Drolslod nLt. (HER rt 32 pt 54.)
Wo rgrúû wllh lùÊ !¡crdn8 Er¡$í¡!rí lf ¡{ES lhouSt it
rurdêd rdd¡do!¡l dol! !o hvr¡igrF üË lroþorÊd ¡¡r¡{, ¡r
úould ùlvt .úquG!t!d th. HordnS Bllmftlr( ro 8¡¡¡t ¡l
lùlt lddlrto¡rl dñr, r¡d lf lbo tllllíg Ex¡r¡lftr dóclilod
lo do ¡o, lt cosld h¡v! tÈlt8hl th! ¡¡¡ttô! tÊ&¡¡ t¡r
Co¡r¡l¡¡loo. Hrvln¡ friled t0 do to, ¡l .l'[!ot now ù!
hcs¡ú lg corrtpbin,
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E)øIBIT U'

FINDINOS AND NECOMMßNÞITTONS OF lHE
HE¡RNO Ð{IMINÊR

Robõn .P. HÃy¡¡Ë¡, duly !¡polord Hê¡rlrg B¡¡nl¡c¡ in
lfil¡ Doclct puruAnt þ 2f.a.l. C. t SO7.',Ã,29 D¿L C
Ch, l0l, hy Collorh¡too Ordø No. 122, drrcd Mry 22,
2001, ¡ù?orll lo ùô Cotlnlr¡lon rr follorå,r:

51, âES ¡till $!¡ilsE *hctùar rdoquatc cvldcnca rup.
port¡ I¡l Proporod 84tlrnrllf, nl! provb¡oD¡, Tt l¡o-
Forod Sofi¡ôrnrût'! Fror'¡3¡o¡! o[ l¡D porl h¡r¡tion pc.
¡iod'¡ ntor ¡rû tuÞpodld by lubrr¡nthl ovldc¡c¡ lu thc
folrú of thó opiriôn tctdmo¡y of ltr-r! cxpFd w¡tnc$or,
St¡tI wlbo¡r D¡Ua¡d, ,¡l¡!lþt[¡ r9ibor¡ W.rhm, r¡d
DPA w¡tq.¡r Êrüû co[olu&¡l thlr ùG l¡ôpo¡ôd Srqlr.
rnÊof¡ rrt prgyi¡iort lro nuo¡¡blo ¡nd rhould to ¡F
p(oycd ß con¡l¡¡Ê¡¡t rith &gdqD-l@ú. 11ro¡o r¡lmo¡¡s¡
pmvldo ¡ultcloll ¡uppold¡g þí¡@ny tht ù! Cor¡un¡s-
rlol ruy rorronbly ¡Ely upor¡.h dot!¡mir¡ittg th¡l th¿
P¡ofo¡cd Soldc¡x¡f¡ ¡ttc¡ ¡rô rcprc¡q¡&úvo of ür rc-
g¡oD¡l v/üolorrlo lü¡¡lct GlÊcblc Þrlco¡ pll¡l ¡ æ!to[¡bl.
dlo$rucc fqr ¡lhfl ¡ ElD. Thlrcfo¡oi thê P¡oÍotrd &t-
úú¡¡¡oEt'¡.n!Êt t¡! ¡¡p¡orldd ¡ird r¡ould comply wlth
Sac|lon 1006.

J 2, &¡dø.1001 dld not cb!¡¡o lh6 Con¡E¡ßlo r ¡utùor.
Ity b rypow nto æntrrFnts wbo! ùcy üÈ rrlcqurroly
¡upportËd ¡nd l! lhÐ publio l¡lora!|. Stsdqn 1006 ¡lquirc¡
o¡ y. lbt lh¡¡ Cor¡fij¡llo¡¡ m¡l' ¡ Í¡dlm tb¡t tùG r¡tc¡
.ro ¡¡lg¡fl6oÞdvr of ¡þB¡oo¡l l{hôl!|¡¡o çbci¡lo rn¡rk€l
¡rlccr, ptu r rrlroublo tlhw¡lc! for Gt¡il trurgilr,, Thr
Itîrbr¡ph¡rlng 

^çt 
dólr q!! dlç¡þ !o l¡€ Cq&¡¡lçlon

how to mrl! tbt tl¡dl¡!. lf üc CoEe¡!¡lon dltr¡ldrêr,
b¡€od ulol tbo ¡Êcorú cyldo¡ro oÌ úÉ vrltrç{.4 ttÍ tlro
hopo&d 8ôdøntorl !Ãd llrult l¡ n¡rcmtlo lld tÉprc.
!Èðhtlvo of l¡6 rc¡lor q/ùolÊrdc ohcblE n¡rbt Þdc4
plüt. r. ¡Éßontblo ¡llowrnrû for rlhll slrlsi¡, tÌ¡E¡t
Scqtlqn.llxl6 h lltbllcd, I ¡g¡r0 c¡th ¿lppllçr¡t¡' ¡¡fu.
rno¡rt tb¡t ldlqurlo tspport fo¡ a rcfllomÈnt doð llot ]!.
qulro lùô r¡!æ ovld4oc. rr r ftlly ltdgrhd cuc. A.ES
ù¡odd h¡v! [rl¡ Corunl¡¡lo¡ r¡qql¡c ftò prrd¡¡ tq p¡o.
d¡rco tl¡! ,lcsfña nt¡truldn¡i lnSr€dhnb ú¡rl w€ot lnto tho
P{lpo¡od go[loEõ|. No rcü¡gÍE[t lorld bG rl¡lpctrd lf
tt¡ p¡liç¡'lud m ¿8¡oo on tÀo '0or!!t' rrtð[¡ld¡t rrclpo
r¡¡cd to rufpott tþ r¡d rôrulü ¡n¡lcÍ|, l¡ô r€nlhg DEtlcl
r8facd oû nþr tú¡t !rû r¡ ond r.¡ull ranr¡ihll $¡th
Scitton 100ó. ¡ll$rcdtlckE| lfrc!?pt!d, would rllml¡ltË

ollr of lh! bmoû¡ of !¡ly t.t0ô¡ltónl r¡rir¡ly. r qulct.r
r¡¡d lclr clltly rcrolut¡on af llü!¡tþn I rho ¡8rúû Mth
Stlffr ¡r8uaÉpt lt¡¡ lbo fr¡runi¡¡lo¡ rl¡c¡dy rpprovrd
ül¡ h tfíon p¡dod rÉlä úrdlf lùo $r¡l! ¡l¡nd¡¡d ¡¡
Srelo[-l9îó. rod tlrh pprov¡l w¡r bsÊd uron r !Éub.
mqll dul wr¡ nô¡t c¡¡rkttld thlr lha Prspo!Êd SËtüÊ.
mlnl.

53. AE¡r point lhrt lhq Prppolld S!ülotrF¡t'. rupporü¡t
cvldÊnr! lr lolr tllrn tho ruppo'l in r ¡ßþ c$o ll¡o Íær¡u
tlút AEs r¡uld Ðtily h¡yo rrbun.d dr g|ld{Ðc! e¡th ltt
owû GvldçÍca lÉ¡1ór4 ¡13S rll¡Éd only or tho .¡gu¡Enl
thrr lho Propored S. o{nrlrt lrckrd ¡upÞod. AES bld É!
opportnlty to Þrao* ll¡ qwÁ Gvld.rcÊ rhowlE 6ar ùo
Propcrcd $ottbrrunt'r rilù ¡¡ç noi lopr¡¡c¡¡dyo of tåo
rÞglo!¡l wholérlc lbrHc ¡B¡lDt !r¡co, rvith ¡ ¡c¡¡o¡.
¡ùlo rlfowr¡cc lo¡ ¡¡ldl ]!!r8llL' 

^ES 

dld lol Ed lrcl¡
l0 do&r my porl.brrrltlon nhrnrH.o¡ lo ¡qotbor plo.
cocdbp Th. l*ua proporly hß bËôn holudË.1 h ù¡r lro-
cccdl¡U, ¡¡d th! ntt!¡¡¡.Íng i¡ùar n.d r¡ot bo doÊ¡¡!d.
It l¡ ¡o¡¡o¡¡ùl¡ l¡d Boßhlr¡¡ r,¡6 lùè Col[rüi$hnb
¡uthorfty ovof nll8oll to In¡øo nlooukír¡ coulltiour,
1llc ntr co¡ditlo¡¡ ¡¡ tlrô P¡oporad Sôlthlr.¡t ¡rD rÉ¡.
¡on¡ùl¡ ¡¡d ¡d.4l¡ltolt ruplort.¿ U¡drt ùo Pmloácd
S!í16m.Ð1, thr polt.br¡lllloo ntlt wlll bo ll¡gl¡dy higüÊr
lht¡ lh. prrrld ¡¡trt th¡t lhb Coñ¡nlúios ¡l&¡dy lp-
prôvrd ù¡¡Éd ùÞör r dærcúc In tho roÃololy dl¡blbu-
¡í00 olc¡ ¡åd ¡¡ l¡rc¡çr¡¡ h tl¡r cclpollüvc u¡¡ly rrtr|.
1lþ ovrnll ch¡ttç¡ r¡r lqll oEs llú ltrctg¡¡À Mq.!óvcr,
0¡! ntr .1rl¡¡ ßÍuh lÃ dfcci Êon¡ ltõ !ûd of tùtr hr¡!t.
doo pofhrù util Mry 2006, $/ùlqh l¡ ¡ rl¡¡Ifi¡¡¡l toant
to nÈtryc¡¡, llr¡ Cens ¡doÁ ln ¡ ñ¡lly tül8¡Èd ¡rtc
c¡¡o cmüld nól lEvo ¡Dy posrÊr to odor Dd4¡rÈ to
8Ê8. lr¡ ntor. tt!¡. ù! CorE¡r{¡¡lonl ruulodly to ¡F.
Frov! ¡ rrr¡cr propr¡ly rhor¡¡d Éor¡ldrr lùo Prçorcd
sotdlr¡mfr rllð ¡r ln ovonll banåfit cor¡bt!ûl wlth tb.
lubllc l¡br.ll rÉd S6cdôn 1006 ofû8 8ðùr¡0þdñg Â01,

54, 

^Fl 
rko Þlhtodly coughlnr rbolt rùc ¡rnøcdl!8f

hc¡ of{mo lo hvordgrts ü¡! Þ¡ôDor¡d Sontlrüt'a [rlrr,
¡¡ld rl¡lä 'tü€ proÉdü¡;l ¡shc¡å¡lo c¡hbll¡h¡d h ¡ül¡ c¡¡o
did not gorrrlt rdditlonrl dbeov.ry rA!¡ tü! ñlhg of tb.
gÊÌ{ãncDl lo rücw lhÊ pÀldor ¡o clor lttlql lo r¡.ar.
lrir¡ th! ¡pFspr¡.hnor of 3bo Þfúto¡ld lllo rh¡¡gô!.'

^ES 
lB rr 7. AES rE¡y h¡vô h¡d ¡ ¡,l[d oor4l¡l lflt

b|d bç¡n n&d nfi¡u tlo proqadrtnl æùdDlo wrr bcbg
flv¡tcd 10 oo¡tldlr ù! P¡opoftd S!fl¡çrü'lt 

^ES 

g/¡iÞd
u I û! hd!ñ¡8 rtrSo to volm ltt otJcoüoo Followl¡¡
ùr NowrùÉr 18, 2001 hËdrf, ttc p¡¡(e¡ ¡mpo¡cn ¡
cor$¡r0¡ úrtlld p¡ocGdr¡¡¡l tEhôdril9, wh¡ch I T,rroyôd-
AES ¡l¡ùgr ¡o¡rou¡¡¡d in lfto lrocrdunl *ù.drdo or dld

O 2009 Tto¡ßon Rouhn/WÊ¡L Nû Clrirn tô Od& US Cor. r¡yo*!,
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!ôt volc! lny obJoct¡oü ¡t th, t¡ff, Con¡cqüçnt¡y, lt¡ rr.
ßu¡nc0t tbnl t[o¡! wlr itrtumclônt llno Þ l¡u'Êltlg¡t6 ú16

P¡opo¡ld Srttlt¡í!Êf¡ ntor ir rcjcclrd ar cltùÚ untlrnoly
or Wrived. A püty wbo ni3Êc Þmcdùr¡t p¡oblorlu lccdr
to do ro whcn ruch problen! rnly ùo co¡çctcd or chc
rutÌor ll¡a co¡llqr|!ff¿r ofh¡vhß lh rllÊrc! dlornÈd con-
¡rfr lo lho Fmc,cdù€!, -Thu, undcr tlrc cl'El¡mrolcar
Þ¡c¡c¡tcd l¡ thl¡ cuc, 'À¡ thc F !põ,r0d SrflorÍatt rhould
nol br nJcctrd on tùc Bound th¡l ÀES dld not h¡vo ¡n
r¡Lqll¡tô opportulhy to dov0lop lh! rcro¡d in e!6hg
lfi! P¡oÞorÊd Scftle[¡è¡ú ù!cü¡!q ABS h¡d ùr û¡lo]tunlty
nnd dld p¡rlo¡t ltr pÞshio¡r rhñugb luEilcl¡llntll dl¡!ét
t4rdnþny,

V. RECOMMENDTîIONS

96, E¡i€d !Íon ahr rËc¡]d ùd ßgr¡r¡r¡tl lrçrêllcd rnd
l¡ô tbovo rG$onlng. I rub¡nil fo¡ lhr Cor¡unl¡¡loo'¡ con
¡ft hr¡ûon lhs followlng ¡ccoormc¡d¡tlcru:

'12 r) Tll¡t lfio Co$mù!l0n rojocl û! ofjÊçtion¡ of ÄES
10 th! lroporod gEllomrnt;

b) Tl¡81 l& Co¡ru¡iælon ¡lrtovo lhr PfonolGd g! onrnL
rtl¡olud haroto u ADpcndlx A, ln lb c¡ttôty ürd wlthout
nrodlfìcetion;

.) th|l tù! con¡r¡¡lloE dêlÊrn¡nê Ûr r¡Ê ntc pfovblôN
of th6 ProFo{d Scnhrær¡l ¡rr roÈblcnl wlú S.¡rlg¡
¡l¡9É oflh! RcltuEru¡iÀB 

^ct;
d) Ttrsa lhc Ço¡ml¡¡lon rpplovc lhê Â¡pllcrßoq u
rnodlíld ûnd condl(o¡od ùy th! P¡opo$d 8lllcn ¡t¡
md

d) Tlut ltc CoEsd¡tlo! to¡Ér'ìro lùô rlStt lo Lr!! lÙch
otdrf¡ l! ElÀy bl ncror!¡ry b l'tlllglr¡rat lhs Proporçd
s€ttlcmcllr lncludhB lhr ¡Dtmv¡l ofkdlß.

Ró!!otfi¡Íy ¡r¡bnúí!4

Robort F. Ilr¡or lloui[g B'(rûd¡cr

END OF DOCUMBNT
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EBPORB THB PTIBTJC sRVIC8 COù,fMISSION
OFTHB STâTB OF ÐT',ÀS¡ARB

IN 1ts8 MÂTItsR O! THB.A}ÞUC.ÂTION
or i{RIESIAN WATtsR COMP¿}ÍY, INC.
FOR AREI¡¡¡IION OF R.Â'Its8
(Flled April 22, 2008)

MORRIS, MfrIOLs, i{.RSUÎ& TUNÀ¡II¿ LIip
MlobÉol HouShbD (#¿179) .

R. Judso! Scrggr,Ia (f267O
GÈoftsy ¡L SsqryDr, U¡ (f,475,{)
1201 N, Mß*ot Steat .

I,O, Box 1347 .

Mlll¡t¡gtor, DB 19899. .

Îôlshonn €m) 65&990.0
F¡érlmüor (3t2) õ58'3989
eoa[: ñborr8hb¡@ù¡f ,coü

Jo.ly r l¡ 2008

PSC Þockor No. 08-96

SUPPIJEMEJIIÄI, TESTIMONY tN SU¡FOtrT OF lEE .AÞPLICATION
OF AR1ESIAN \l'AlER COMPA!{Í. INC. BOR A REVISÍON OF NÂTTs

Aí€drn W!16¡ CoE!üy, I¡8.
664 Cbr¡¡¡hn¡¡¡ Ro¡d
Noi'¡dc, DE 19?ûz
Toloptoac (30'2) 4536900
Frlrh lÊr (3@) 453{957
Þnell: ¡¡t*lau@rtci¡Õwl!çr,c¡rû
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l8

t9

20

2t

,3

"fotål ¡¡¡o Balo Bhü!6Íbr' ¡frs lbo vsiou¡ aqJuúùr¡É0t! nolcd rbovq orlc¡l¡æd h

¡ogo¡d¡nr! wlth rlaþlory rcquiroroorr and vduod ar orlglúr¡ 0o¡r ü of tho @d of tho

Tøt lortod ls t194,134,636, I drcnesô ofSt,443f422 ûoE lht httlal a¡pllosdoa ln thir

p¡ooordl¡g.

TadffChãnqos

Q, Haa lhuo bæn s otüBo to yqur ls¡lfrln tho aupplomoulal ñLllg?

À Yos. fho CoopuyhlonoillûGil th! t¡¡itrto roflcclpropo¡cd clurgd¡ a! followr:

1, On Shcot 6¡, l¡ lbÁ Tum.oD srd Sbut.ûfircclloD, Vlol¡t¡o¡ ofcoûD¡¡y

Rulog lho ôor hrvc bc¡o inon¡¡od fo¡ dl¡c¡¡¡rc¿t¡ôn lod $€o!.[rdlo! of

su¡lomo¡r Ì/hD bqvô ylolr(Êd lhâ CoI¡ptly'ó ¡r¡lë, for tholo ourtotodt

Tr[o rûquos¡ dl¡c¿¡ncdio¡ ¡lil ¡r¡¡ncctioq ¡¡d fþr trÇ$/ su¡þn(ö

rcqÙorlhg corrnæ{on wlthout ßn 0ppolrt¡trñL TüÞ f0. for dlsc.o¡Gtio

¡¡d rcco¡¡roollon fo'r ourtonars tyho hÂvo rlolrtorl fbo Courpanyrr rul¡ ir

hc¡!Êdog È!ú ¡,10,00 lo $læ,00 lf lirforÉûd duriry tho cøpüy¡

rcgulrr vorldng horuq ¡¡d eorô $55,00 þ $f45.00 ¡fffifo¡ûorl dûi!8

ôttc lh¡¡ ¡ogulr¡ worklDt hot¡¡s, lb¡ f6o fot lholo cu¡bos¡ wbo

¡cquo¡t di¡cou¡sdJq¡ ¡¡d ¡cco¡ncslio¡r ir lffiioohg ûo¡! 330.!0 to

S50.00 lf couplotcd dudue ngul¡r votH¡A !out, ¡¡d Êo¡8 S4t,00 lo

S65.00 lf cor¡plÈtçd during olhË( lh¡n roSulu wotllog boun, Nor

oulourri rcqncth¡ c{¡!Éôüotr wilhoût aü ¡ppol¡l¡a¡l wllt !Ë cù¡rgcd

$50.00 ll dudng tho Coopan¡er rogulu uroÈÍ!8 lou¡¡ Ëó ¡65,00 lf Dol

druiry ûa Corryan¡fr roguttr woddlg hoü¡r, Thr¡ô É!s E! ¿ofi.b¡sËd

ald ro0¿0t høorte tn oodr b tbo Corhpury ¡! pÊúon¡i¡8 tù o tcrvloÉ{,
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a.

A,

h tddldo¡q Edffh¡gutgo !¡t 6 t50,00 fão vr¡ lddód to silibcss whú s

oüstoüô¡ blóak¡ r4oö$ Þ tho ourb rtop provoutb8 sht¡1.otr ¡ffvlaô.

2, On Shtot I, l¡ lbé S!ût¡rtty Dryorit lccdon lh! CoEp¡ny t$ sddc¡l

lt¡gù48Þ þ lrarE¡¡o tlo dcPo¡¡t úBounl !o t200 for t Gl¡¡lomE who 18 s

t6!¡!t of a p¡Þp.rii.rnd L rorpouolblc for pryrnoot.of tho blll fr¡ ç¡tta

ocwlco Thfu doporlr wllt Ãot bô rËâudôd l,o tl¡¡ òu¡to¡nçr t!¡fl ht/¡ho ir

no long$ a lôItt¡rl r¡d b¡¡ t*pln¡led wrl¡r ¡Eíico. to lhrl ¡roPcrty,

3, o¡ thÉrr ll, l¡ Èo M¡bt¡¡¡¡or by Cuþ!Éü rcgdon, bngurgo wra

åddêó l¡ rû8lrd k.ptûvidbg urobI[uotËd !cc*u to lho øEpùly'6 su¡ü

¡lop ånd Conpany boÌ¡md oô¡È rol¡ted 10 ac+o¡¡lÍg l¡ô curt Êtop,

4, OÃ Shcê!211, ¡tl låa D¡l¡{u¡at BiIs roslior¡, ô0 CoEpÉny ùú oôrr*tcd

thc ha¡uago for lbo trlo po¡mcnt p!üdty to r!¡tc¡ $,!¡t wrr g¡svloucþ

approvod b Ûb doclot 0t42 rad pmporly roJlcdcd o¡ ûholt L

Plmrc dlrou$ rho clulgo l¡ rôürity ihpo¡ík for ouhr$(s wto rfÊ trr¡¡h fu proplrty

rrrecd by A¡tlsÍlrl.

Â hrgo Eqlodly of tho Gonpan¡rr acroolt{orl ìvdtÇ,olb of brd doÞb lltl¡lt 8om lü!:hlt

*,ùo \EoBl¡ propøllor wìlh Þ lbrmfdl¡g rdd¡o¡¡c+ lcgvtnú tho Cou¡cny littlo

orpportunlþ b rccovø rpproplirtolybllhd wrlor:qnloo, ' . . .

Do yÒl¡ h!v! r¡rymodltlcrflolr to 60 Cwh@lr fud¡l¡boo Progr¡¡n l¡ut yot¡ p¡oporHl?

Yc¡, ¡r¡b¡oguort to oùr hldal 6ll;g srô wír controûoil.by C¡¡hotto Cb¡¡ldæ, ¿

con¡nuúttyå8sÈ4 org¡!¡ãtion tbrl ù¡r oÍkE{t to sdEb¡ccr s fr¡d lhrl wodd sü¡ltt

€lltlbl0 or¡¡bmol¡ who ÀË havl¡g dlüóulty pryi[g lhslr wrlr( bÍll, I¡ ¡un¡¡¡r', thlc

prognn ptovirlor &r moml¡ry u¡l¡tuoo, o¡ppod ¡l Sl$ Eo¡n üo aibb!úC ñnd, üd
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6

7Q.
6Á.

r€quiI!¡ e ¡ot lrnou¡! lho lultonur mlrl pÀy ¡n gôod frlth tow{d¿ t!¡i¡ bill, A¡r¡¡la¡¡

will lnitially provldo ¡50,000 ftr thls ftDd, bucd on lho æooørmrcrt¡dou of C¡tholic

Ch¡¡iËcs.

Tho Cornprny will rohi¡ lho co¡¡wrtio¡ ¡¡alrtaaco rpæl of tlro plan u dcrøltcd h

otl¡ ful$sl fl¡l¡& $,hlob mcêtr lhç WslÞr Súlf€ufficløoy L*w roquirômoab !s pa¡l of a

Co¡gumcfì atrcr CoDsúr,8tlon P¡lgru. .

DoE¡ lhl! ßomplolô yol¡I aupplcmcntrl dlraol fcefnony?

Y!€, lt do¡s.
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Welsttãt¡¿

Not nlporrd ¡! À2d
Not R¿portrd hA?d,2000WL l?8851 (Dclch')
(CItc ¡r¡ 2û00 WL lt8[rl (I}ÊlChD

Honly dro Wc*lrw cltatlon ¡! o¡¡rcllly ¡v¡ilÁblc.

TJNPUEUSHED OPIN¡ON. CIIECK @URT
RULES EBIORE CITING.

Court of Chrnccqt of Dolrwrro'
FTTZGEn.Àf,I)

v.
QlNToR, Êt ¡l'

Nc' C'Â' ró29t NC,

. JÈn,.¡0¡ 2000'

Cousrcl;

SIIEIJ,J'

.¡ Dofc¡dllir r.rk lo æopon fl¿ ¡cto¡d i¡ ordcr to
ld$lt lddition¡l óvidcacó ürlolr Jüdgú¡ôrl þullu¡nl
to R¡¡l! 59(B) of thí¡ coù¡t ¡rd Dlgc lht Caül lo t¡þ
Jud¡ci¡l nôûcc of ¡ DccÊr¡¡ber l0' 1999, ProrPcctus
¡or osÞccd (coüfumd ln rn s'l tlc¡ wlû lhr SECJ'

I wholty oìv¡€d r¡hidhry of plrlntltT CLFP lhrt¡
rocordi;g to lh! D.Drpccn¡¡, "opcntc{¡l glob¡l lntcr'
scttv! clt¡Eol¡la E¡¡¡ltllrcci lhåt.ttsth rhe hditr8
ôf flnrrcl¡l ln¡lu5lrîb l¡d othÛÎ P¡þdl¡cB lnrl¡¡rl¡'
!Éol¡rlv. ¡Érc !ffÖc.dvclv ùid rt lowcr co¡t ÙI¡n lft'
dtt¡o¡åi ssdl¡u r¡ôhs&:"!Àll lcccpl, for úr PuFa¡G
oît¡¡U rrotlao, th¡l dcfo¡d¡tll¡ lolta¡tly Ärcd tl|¡t;

gIL PÍPpocht for 9,000.000 SÞåf!¡
e9ÍÊ6d CIr'! ,' Co !.n Shck ù1.ó.D!'
Gor¡ùof l0;1999 âl l.

l. Tb? S-1 t!! flbv¡lc! lo, ll lc$t,lhc i.¡u! ofhow
Bl.P rnuy b¡vc b¡o¡.lu¡std by tl¡! dcfrnds.trtC

"compôl¡tivo rctlvld!."¡

2. coruldor¡trbÍ of lþ doluru¡* mây håvç tomo
prchúlivc v¡lu0 ¡¡d lstlrl lhg CotÍt !r €vllullnE tb.
crcdùlliry of¡o¡no ofCFLFt r ittL!!41 lnd,

3, lt n¡y h! rdur.¡tlld F¡rl¡rnl þ 8t¡lc t03(8) $ ù¡
GÍcâ9|¡on lo wtll !d¡!t olhllrvilê bc coßldtrçd lo
to bã¡n¡y üccru¡¡ ùo lhl i¡f 6lcd ll Plù ¡ Dubllc
body. NÊi!íhobq t rú¡tt con¡ldor wbrûrl, tt thlt

¡lâgÊ of lt¡Ê procr?d¡n8r, lho Pmb¡l¡vo vlhc of úç
prol¡ccn[ od sfc Íllng rnay bo oútwúl8hrd by r
irccd for thc Cou.t ¡! cngltc ln ¡ potþlti.l "minl'
Eirl" ¡n ord¿r to lptro!útlly con¡idtf llt. çoÍtcn.
t¡grr dlffctcnco! bôtwç9n llÉ p¡Éir| ovÊ¡ lùo rolôwnl
lnf6rcrr.. lo bg drcw¡¡ by d¡o Coud ûorû th! l!n'
Aur¡È cônbiqd ¡n lhc docufnûrl. Aflcr b¡l¡nsl¡g ùo
rElrtlw hp¡ct of0¡ír ptdpo¡cd lrw Êv¡d.¡ct r8¡¡nrl
co¡¡ldcntlo¡¡ of f¡sih¿r dchy ln dl¡po¡ltlon of thi¡
c¡!r. rh! ü¡fih prdudlco asurÊd lô Pláh ff by ¡lt
concoñ¡lÊnl nc¿d fot funlrcr dowlo¡nænt of lùc rc'
eerd in ordËr to ñc;( defadlnl¡' hlrfpßhdol of lhc
cvidc¡co rnd tþ nqcc¡¡¡ry¡dd¡dof!|.¡¡n¡r¡tño$t.of
ludic¡¡l ¡E!oüo.¡. I c¡¡cludÈ lb¡t Ruh 59(¡)'¡ focut
ìpon p¡cvo¡lü lqJùstico doqr ¡ol roq¡¡irê lhlt I cx'
crûlrô'my dhctúllon ¡nd 'l!ôpcs" tb! æco¡d' ¡ ñ¡¡'
thor corctudo lh¡t collidonllon of ùo Gvld€nrG rÛ¡'

dcr D.R.E, 401 rvould !r6r,È!t lb .adí{¡¡io! Gllr ¡f I
¡eopc¡¡d thc ¡c¡ord for f¡ü pu¡po!è Acco¡rt¡D8ly, I
dñy dlfê¡ldr¡rlt' ¡ppllcsdolr to r!¡p!¡ lùô ovldr¡c!
for iho puçøo ofrdnrltthg ùo pro¡Fro$r !¡d S.l '

Di!Éu¡tlo¡

D6food¡ .r motio[ lo &opc¡ úl! ¡Écold l¡ ¡dd¡clod
r.ì ù6 di!¡rE on of thl¡ 

-Oou¿8Dofc¡d¡¡$ ¡$rn
th¡l ahc Fofm S.l dþuld bc rd¡n¡ûçd bro¡uro ll con'
lrrdlcl¡ CPLP! prtor lo¡dE¡ony o¡ lùÊ dlfüct¡lty of
dcvclopl¡¡ CFTS tntô ! cotlpotiúvo rrdlng lyrlgp
r¡d coDlÊrt¡¡ fh¡t CnÞ ùÄ ml ru[.ûÊd b¡ÌrLE
SFÊcll¡cll¡y, drfo¡dâ . .fg'uc out tl¡lÊr¡ú¡t! l¡ lt!
¡ärm Sl ã¿¡¡rdict ¡l¡lndf!¡ lcr mor¡y "Íut lt hrd
ao divtû'i ñtoun4! fro¡t¡ ¡lt grs Dl¡tfotm lo il¡ cms
ol¡tfo¡m toc¡u¡o only GTS Poræ¡¡cú MOI.E' ¡¡t¡l-
ilcuncn"y fr¡¡ctis¡¡tttv snd ¡tr o¡d¡r
ùqotc'üA¡co¡úi¡s ¡o phhl¡tl, howvcr, doft dátìr¡

m¡r0ldlnh¡d ürc lctllm¡y ¡l i$ll !¡ lùc. d.r{Ilp'
tlo¡ of ú! cspoêd tyllÈm lrÊlrottd t! 0}! Fotn Sl.

FN2-f, Pc¡¿ Notutdt oßt b' v, Åmoø
P.otluctlon Co- DcL ch' c.À No. 12081,

rtl¿ ¡, t5, Alho, CIM¡¡1,.1992)'

lul. DtÈldÅ¡g rl¡o ¡t¡8tc¡1, but fill to
¡uFnort, ¡ Gl¡i¡n lltll Phhtlff ùrd rn obligr'

. ü;i ro uÞdrlo iB dlrcovcry t¡rpontu by
Droducing d¡lnt ofth. Fom s'1, To thÊ cr'
rrnr lhÅt ¡n ldditlon¡l cbl¡rl' b¡l.d on tbô d'

P¡gc ¡

O 2009'ltoruon Rçl¡lôr6/wc.rl, No Cblttt to orl8, US qov. Wor*!,



Not Rcpolcd h 
^¡dNotn porcd hArd 2000 wL 128851 (Dcl,Ch')

(Cla. r¡r 2000 WLl288!t (Dd,Ch))

logld fÉlluû of lho rl¡rft S-l lo nêntlon
MDc or tib lltl¡rlion, wrrerlid, fi hrt b.¡n
m¡dô t¡oot by lh! inclulon of û!!o !l¡h-
monts in ths s.l fllcd or Drcomtor 10,

r 9eÞ.

. ENIL Þlllr froñ Stèphç¡r B. Jcnki¡¡ to
Court 2 (ort.8. 1999).

Dofondools' r¡glio¡ lo lnEoducê ùÊ prolpEtltts It
tln6ly. Dcfc¡drnt¡ wôrê r¡DrblÞ to pfgduc! lhir çvi-
dçn€c rl r¡ êül¡¿t tlmÈ ¡r lhr Dcc!¡tbø 14 1999,
pro¡pqcu¡r obvhurly d¡d not çxill rl üo riûl¿ ôfblsl.
ApproÍir tcl, o¡! yç!¡ lcfoÈ rhc flling of¡ho Fo¡¡n
s'l, howowr, dlfÉnd¡|tl¡ r,ÊrÊ i¡fomEd t¡rt pbln fi
ìv¡¡ dewloping ¡ rund iloitê ¡ollrry¡¡o for clccFonlc
Èldlng ol îf!¡ruricr r¡llcd ¡Spcd (lü¡l ìl¿ls ¡l¡o
lüown ¡É CFBTI or Cuttof D¡ra¿t) tllll vrl e r.!r.
.¡l! sÞÞllc¡tion f¡om lhE ZIS !¡d MMTS ¡y¡.
tcm¡,Et{o¡oovo¡, by ùc¡r o$t ldmlrtloq dofo¡-
dldr trln.prlor to tùÊ Jt¡ly ¿ lt99' dtFor¡tior of
Lr¡hic¡ rrld þrhr lô t¡¡r çnd of Eill tboül ¡ ßlobrl
Ilxfórm bu;d ùo cspccd,'d^t hi¡ dlpodlto!, I¡t-
!lc¡( ¡l¡lcd 0úl CFTS or çgpÈcd ìrfie ''wryr to d!-
lcrlbo rù! çlEckonlc E.dùg ryíôqf' bur ü¡t c6pæd
wrt Dot ldc¡lic¡l lo cFTS.Eb¡fonrt¡nu t¡d ¡¡i op'
po¡n¡nily lo srplofc ûo prcçlrc cùr¡{ctorfrllor of
cSpcc4 ùc dôv6loÞriont of ! 'glob¡l phlfoftn" rl
tùrt thrF rnd lhc lntrcr ù of lhsl lir¡r¿ ¡Dd lq lùo
frù¡¡ú o¡ ù0 rllttivo b¡¡m ùck'þtrp€ddon" ¡nlghl
c¡$rê (trLf iÍ l¡ll¡t of th! â¡$& drwlapm.¡l ¡ro!.
pcctr for !Spêçd,

Nf. Pi¡lo t22298 DtD, ¡t ¡6-18, 7680,
vrncchl l/6/99 D.F. ¡l E?.91.

. . Eló, turord I 2ll/99 ¡l 152.

ENL Lt¡lDlçk ?/t/99 Þrp. ¡t,104¡,5t,

.l It In rc U,8, nobot¡êr Cørp, tharcioldut lJtlga-
løn, .lhir Court rc&red to ¡lopr¡ r flml Judß.F¡t lo
dloìv lù¡..ì¡brn¡n¡o¡ olr Fonq 10.Q, nld wllh l¡t!
SBC rfiii Jlldgmónl w.¡¡ ontc¡t4 lbrt puponrdly
nvçrlcd ll¡rt dlf.Edrnt hrd ovcnlll!¿ ll¡ 6¡¡4.
tort.uÍþ cout h.ld úrt fu ov¡dcnc! wl¡ ¡Dt
."¡ollt dhcovlrcd ovtd¡oc¡" u ¡cqui¡cll by R!¡L
60(by2) É lh! rnovrlb t¡ad lhc oD¡órt{¡ty, but
flllÈd, to ùqul¡o lboùl l¡! t!¡fomrltÊc of 0E dofbn.
d!út .t lho dmo il dc¡orÈd lho dcfon¡l¡¡l|'!
CEo,üQuothg dE Dôlrwria Suprcrnc Court, Vlcr

Ch¡D!!¡lor Sdna tolcd ü¡¡g

[N!^Ir ¡. U.s. Aotorl¿¡ Co¡p' Sha¡aholdc¡t
utlt, Dè1, ch', C.A. No, 155s0' sùina,
V.C. (M¡r. U, 1999).

gfid rt 23.

tlh! ßcüÈfsl n¡lc h lhrt $,llnr.!rr ßult bc o¡lrm'
liod ñ¡lly ¡¡d ¡nccllicrlly ¡¡ ro dçir b¡ðwlcd8c oI

. ¡ll õu&rl.l mlftcrr írr coDlrovors¡ lnd nhefr I
w¡h!¡r b¡l lr¡ fscl lc¡dflid !l ùc d¡l, r r!ùcldÍE
b¡rrd on cyldoncÊ wNêh .oüld h¡vi, bcln Èl¡clcd
by. Drw!¡ êx!¡ üdoI v{ll b€ ¡ôñBtd qxc.pl in r
viryitóæ c¡¡0.É!

Flll0. K¿ôn.dr v. Em.rdl¿ Cûdl & Cokt
¿ó.. Dêl.Supr..42 A¿d 39t. ¡105 (lq44l.

t lrcog¡Þ. lh¡l vico chüc¡llg¡ Slriß ¡dd¡.ú¡!d À

port judggllnt ¡lpllcrtloD üd lhlt ßn¡l ¡rd8no h¡r
irot boo¡ ¡amrc¡l ù¡¡¡. Hosþv.r, ¡in¡l¡¡ Folloy €on.

rldrntio[¡ lrc lÍlDl¡r¡rld. ¡¡¡d dÊfÊnùil¡ vlSomurly
Dt.rÎtuld lhr ll¡uo ¡t dçFotlt¡o[, or s] lc¡lt dovdopld
¡b! Dotrrt¡d tlã¡ô rt dcporitioll lnd followrd $ ll
ùld; CFt P could b¡vt lúd lh! opDodunfy to rddrorú
th! f¡ctud co¡þÍllo¡¡ rnd diÁlrcÈnr.dl ovt! tho

ldirfgnoð tll¡t crn b6 dr¡w¡r f.om lh9.al¡l.GftlôÉ ¡n

úÉ Sl rt ûl¡1. Wl¡lle tlrc g'l ¡6Êlf ¡n¡y nol h¡ro
blllt b lb¡l fom dl¡¡iog hl¡L dtr f¡c! ¡¡¡p¡ortirg
lh! í!þr¡lrtr ¡¡ ihÊ 9l c¡uld b¡vo bÉçtr llslhÉd out
|sd ¡ú h costÊðtlon b Ûid' Tbc tü¡gÊü¡on ù¡l tlþ
Codl rbodd !i0¡.¡ ¡dopl tùr co¡¡trt¡Etion ü¡8cd by
thô Dcfandln¡ or rcopcl thc crlo rld Pc'rd] úo !¡r.
ti0! þ tr!¡!¡¡l t¡rl¡ ¡rd rlgu¡rcnl focucsd on t¡gg ú?
rt¡tr¡åflt. h th. &t lbot¡ld b6 coÍ¡tnlod tnd h whrl
conloxt lhly rbold üô coßldtrod EorEr tôo l¡h. It
b ¡¡y llnn v¡sw th¡t h!ß lb! Drûb¡tlvû v¡l¡¡r of thÇ

cvldi*p fourd l¡ th¡ 9l rppor¡¡ ¡r¡ù¡u¡lhlly out"

rælgltd by coarldonllonr ofüidu! drl¡y b dlÐ6i.
t¡ø¡ of tùi c¡¡q ¡ fl¡þ of ltl{ coü¡{'r ttr!ç 3ivr0 lg
Dotrrl¡r¡ l¡¡å¡cl o¡ ltr ir¡uo of [l¡ln or bd¡¡lln8 of
ibo cqúd¡ h¡rccn rho p¡nlË, üd ùúrt¡ly P¡ÉJt¡ttl.
clrt b CfIX lD tlut lt¡oy would mw br lbræd to

ß¡tÐn¡rr yll ¡¡ôtls qlof .ffo¡l 10 8.lh!f.v¡dsncÊ
to oxphln tholr vlow of lbt infrrêm6l lo bo d¡rwn
ûûÉ lh! s.l ¡f ¡l rvq! dn¡nÊd.

Dqfcrd¡!Ël r¡gurrllt¡ do ¡ol oycroorþ úg tü¡dçn
Dl¡..d o! tb? tr¡dã u¡d ih! Courl lhll $ould lrlult
ho¡¡ tbc nc¿d 

'to 
condu¡i, ovcr tivo ¡n¡¡th¡ rÀcr lrl¡1,

O 2009 Tfþnrio! R6ußry'wlrl, No CbiÊ t0 Oti& US Cov. ì otb.



Nqt ¡trpon¡d lß A.2d
Not R¡portcd to Â,2d, 2000 WL I l88t I (D!tCb,)
(Cllo rr! 2004 WL l2885l (Dd'Ch))

o 'liri[l.tbl" ,o ¡êcorcllc diçutod cvl&ncc with
llÞ!ùd Fob¡deê v¡hr. ll voúld bç h¡lFtôp¡í¡tr'
uidÉf ùlse clrcurnstsnc , for r¡É to cfÊrchr my
dl¡crcdo¡ to æo¡rn üe rcc.otd rÞd tdrdl lhc pro'
flf¡cd drld.úco. Dôfcfld¡íþ' sFpllçltlon lr dÊnl?d'

¡T I¡I30 ORDERED.

Dcl,Gl,,fX)0.
FiÞgQntC v, cÉ¡tol
Nol Roport¿d ln À.2d' 2000 ÌvL 12885t (Dcl.Clt')

FND 08 DOCUMENT

o l(NÞ Thogtlo¡r Rluhfl/Wlll. No Cl¡hn to Orlt' t S Go. v. We¡þ'
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Wefihw¿
Not tuDorÈd i¡ Á.2d
Nol Rc¡oícd ln^.zd,2008 WL 5?1253 (Dolcb.)
(Cl.!.l'2008 WL 57l2ft (Dcl.ChJ)

HO y tùr w.¡tlûw clhllor ù s¡l¡¡c ly rvlihblé,

TJNPUELISHBD OP¡MON, CHÊCK COURÎ
RULES BEFORB CITN|O,

Côu¡t of Cln¡¡çÉry ofDqhw¡r?'
Now C¡¡tlo County,

MrlùÀ S. SUTHERLAND
v.

Pôr¡y H. SUT¡IER.LAND. Todd L srthrd¡tld, ¡¡d
MâlìtB, sulhêrl¡nd, rnd Dr¡dancllo Tlt¡b¿¡ Co.' lttc.

¡nd Sutû¡rl¡od Lumtc¡ 3 ou0rwcrl, ¡nc.

c.A. No,2399.YCL

6ubr¡údcd: F?b, ?' 200E,
DtchLdr F.b. 14,2008.

\Ãt6ct KotS!ñ¡¡urY
CorDo¡¡tlom t0t ætül(1)

tol Cor¡ontlou
llllD( MÉr¡tb!¡t rnd Sloclàoldsr

lol¡xlcr Sui¡ß or Dofooding oo Boh¡lf of
CoÞontioÞ

llll?0É Rcfr¡¡¡l of Oo¡Pont¡or, OfÍççE
or Sloqt¡old.õ lo Art

lqlß?ff(l) k In Oèno¡d. Mßt cild
çÀ!!¡
Rcvblol lnd ru¡plcrncnbtlon of0l0 ttPoll of ¡ cot'
Þotúdo¡l tposl¡l l¡ri¡¡don c@mlicô muld ¡ol ùc

;mmr ln â tlurËholdlr dorlvrtivo rtllou Allowiag
'¡¡r,i¡ion ¡¡d $DßlsnElhtloÃ tlould .¡u¡. llrflb
prcjudlco to lüo phin¡fb. Tûc ttvldon and rupplc'
¡rrcnt¡tion qr¡Ë ¡oqrhl ¡flct otrl ¡¡8um![t¡ h¡d bÊln
h!¡rd on s ¡rotion lo dbmk!,

¿-I¡gyh:.I¡$¡, ßlqqlrg Àbrm5 & ¡rtlÉr' LLP'
wllmhr,toq DB.

A, olloM sprrlc¡. Etqult!, Monl¡¡ Nichob, A¡lht
& ll$¡d[ LlJ;lvlltnhrf ao, DE

Eoùfi-Þ.-S¡!üeIA Blqulrü, Skrddcn 
^rPr 

shlç
Mcrßùor &flofll LLP¡ Wlltnlngtoa, DE

ßTI'PHBN P. lÁMB, Vic! Chsnc¡llor,

.l DÉ¡rOouÍrËlr

¡ h¡vÊ ¡çrl!ìerd rrÉ conrldottd yo$ lÊth¡r of Frbn¡-

lfy ?li (M¿ sFÀtt¡) ¡nd Ftb.u¡ry 8d¡ (Àlr' l¡rlc¡)'
coro¡n¡i¡ t¡i RcFDn of ùr Spcai lJtiSrtion
Corfl¡n¡llÉ (slc) of tlø Bo¡¡d¡ of Dlroclon of
D¡ÍtrEllo T¡fibcr co., ¡oo. ¡o¿ Sulhtrb¡d LE$bçt'
Soulùic¡|, fnc,, rLlrd MË¡rh 26' 200? (T¡Pon"), lr¡
Nr lotl.¡, Mr. SÞ¡rl4 on b.túlf of l¡¿ 6Lc' ¡c.kr
lclvc to rGvit! sad $Þd.rEõrt ú! fulon ¡nd lo
¡ubnrll ¡¡ c¡ttco¡ívo ¡ddilloÍ¡l ¡PrÊú¡tc Mr. l¡tùr
oDDor¡ úìb E4ur.rt. ¡ cæludÊ lù¡l lh! perdh¡ no'
dä; to dl¡m¡!¡ ¡hould, ln f¡lmr$ þ lh! phlûifl br
d€lrmúnÊd on th! brtlt of tbo crbmlgc ¡€eofd dÉ'

vçloÞcd itr ditcowry ínlo lhc SLg. hdcpó rflet
¡¡¡d 

-rood 
f¡ittrwitho¡rt ¡¡y l¡íåtÚ rupDlomonl¡t¡oD

or ¡oÍbio¡ to tlu SLC¡ RcÞo't. Itl ahrl tûnocctlor, I
do lot ¡tÍiclD¡to th¡t rt{oludo¡¡ of úo ¡þÛon to dL'
rd¡r w¡tl b; t¡¡6d ln ¡ny ¡n¡brl¡l rÉ.p.ct on lho
fo¡m ln whloh thc SLC choro lo pÞtont lb fhdh¡¡'
Thut, aho do¡i¡l of ùl! roqu!.r tq toYlæ ¡rd lulPlc-
r¡r¡¡l tlþ ¡!!on ¡hould dol wo¡t ¡tly b¡¡d¡h¡P on lho

sLC oitla nql¡ioll dofÉndü t'

t.

Thc Rcport vu prcprrod by BrFn ,gfÊoy' 8 DEw¡y

cpmhtcd dl¡cttor of both corDo{¡tlou, lcliDg rr .
oä-n¡n sLc, trllh lh! ruhl¡¡E{ of bl¡ cér¡ .1'
Mo¡rb. Nlchol¡. turùt & ï¡1t¡.¡1. Th. f,opol fo¡tE
ùc tút¡ fo¡ thc nom&r¡t dofo¡d¡¡u' ¡¡otlu to db'
¡il¡r lh¡ &¡le¡tlv! ¡rd doùblc dcdvrtlvo rctiot¡
rrgucd Flbn¡ry ?, 2008. Nohbly, lbô Þlrht[f.¡d
hc¡ hrothc¡ eho rúpfto¡t. tb.b llrlpfon orcå hold
259t ef lù! oul¡trrdh8 coñrnoll ltoch ef D$d¡¡þltt,
rrhich i¡ iuolftho 100?{ oElor ofsouùlwolL Túo of
rh¡ l¡dlvlduql rbfc¡dob¡ who t¡. llt pl¡¡1{lfr
oth¡r b¡olhcn, eçt¡ lùt olhê¡ JoY¡ of tllÉ cor¡p¡
¡h¡æ¡ ln oou¡l ahNr. ODô of th! dofroùû llro
llol¡l¡ ¡ Dlo;v lo volt c.d¡i¡ vol¡hg Þrçf.nrd dôlk
ow¡ld by túl¡ t¡þlttL m¡r- ltrç tho two l¡dlvid-
uål dcfcûi.dt by eorhg togôûrt, rrt ¡llc lo c¡Ítsol
It$ corpontiotl| ¡$d c!Êil ¡tl dlrcçþra Tto ú¡¡¡d l¡!'
dlvldurt dofGnd.nl i! ùúk coll¡ln.

^t 
ti! tirF lù! SIC w¡r fo!ÍE4 lþ coün .g.od !o

P¡go I

G ï109 Thô¡tEÕr R!¡ttpü/Wo¡|, No Chlm to OriS' uS Cov. Woù¡'



Not Rcaolcd h A2d
Not Rclorlrd iî ¡\2d,2008 WL 571253 (Da[Cl¡)
lclrût¡: 0NwL5?l¡53 (DGl,cht)

lnForê ¡ bdófrtqy efprEc¿.di¡gt lo ponnil lhe SIrC
lo rl,o iù \ry¡i¡t. Mthorl th! illçrfrrcncr Û¡¡lg¡odd bc
c¡u!!d by lho dmúu!.or¡! côldncl ofdFsovcry by
th! phlnt¡ff, T!Ê cou¡t.dld ro rclucuntly, lril ot y
lftrr obrervirt lh¡t tto u¡o of r ono.Fctlon SIÆ ltt
t¡. conlc¡l of drc¡ê clOrËly hûld co¡lonllon¡ p¡c¡¡cd
lbâ thcory of A¿dcy ao ftê cxhÊmr, Thc ooul
rn¡dc il phh 6qt boir thç lndcprndrlcc otlhc SLC
¡nd lhc good f¡lù offp lnqu¡ry lrpuld.bc.lhr $bjõcl
of clor! ß¡ul¡ny lflltr i[ycrti¡rdon ¡É$dtad l¡ ! rÊc-

omñô¡¡drllon ltrt üÈ lit¡g{ion bo dl!Í¡l¡!.d.

FIJ.Íts ?apala øtø e Mdldonado- 41o
. 

^.2.1?79fDçl.leg 
l ì,

Th! REporl rurÍ¡Í¡ÍbÊr úc ínvðtl¡rtlon dono ud
ficn¡¡l c¡¡rlurlon¡ rcrctÉd by ül' SLC h r fofr¡ul
lh¡Î cnunly. onltt üry rcsord rltr$ót! olúlc¡ ro
documçds¡y çvldso!û o¡ to thç w¡ùrols ¡rr¡tt¡u¡lla
0ro SLërr courrcl ¡rc¡rrcd i¡ lhc cou¡¡c oflE blvèt.
llg¡tlo¡. Tlo Rrpon dolt c¿nhin .r tppo¡ldlx but lt
b lln Þd to cctrl! r¡dyrc¡ ofó¡o pltdã¡l¡¡ ltFcct
of tto cor¡Fhlr¡L N0¡! of lho ¡outÉÊ docmô¡b or
loltir¡ronltl ovld.nc¿ lr fcuþd l¡clûlì. No¡cthol6r!, r¡
lo¡nôúnrrl ìrppËrt in ¡ílr¡0toru of thh ki¡d, lb! R!'
!ôrl ¡r flli.d l¡Þo! by rbr nor n¡l dofcndrllF ¡¡ lf ¡t
úorû lu6lf ovlCü¡c of boÉ tln gqod f¡llt of ü¡e
SLCb l¡rv!.lg¡tjon ¡nd tl¡c frctu¡l çonalü¡þru ¡l
nrahld. Tlb rùorþom¡n! ç,a! tb! canF¡t ¡¡8¡¡¡rÊl¡l
!¡ou¡d $deb ün Fl¡lntfff d.vclepcd bÉr lppo!¡tion
bdrf,

12 ln rcpl¡ lùe SLC $b¡dttód r l¡t{yúr't tmù9¡l
lh¡t !Þpqdld ßlÉ¡t f,riùlôlr lu¡snu¡l$ üd dsDo¡i.
ilan Ftdtcflplr, Evm wilh 0û$ ¡ddltitúd tubtd¡-
riom, üor,ævcr, ûc Rcpol ro¡ül¡r lfl tt¡n flUy
dorfirÊnlÊd, Al orrl lrgu¡ro¡t, lh! p¡qçlty oftrc{rd
sibtlon or docl¡¡trln¡ltlon h t¡lc REort rcúrhd ¡
foc¡l ¡oL¡l oI co¡t nt¡oû Co!.or!l fo¡ ù¡ SLC sx-
pl¡hôd rhrt thÊ a!Þon cot¡uortld vltb ld! udÊr-
!hndln8, b¡¡ld on pr¡t .Fr¡ct¡Ë, of lh! fol¡tut lucù
nPort !ùdold hù!, h ÍtlDort, cor Êl olrê¡cd.lo.
¡¡rd r¡ltlmloly did, ¡ubail r ropo't rlrdhrly d€vofd
of slbdo¡ rnd doflr$¡lldon lùrl lhlr çou¡t llliii on
in dlÍ¡¡!¡l¡¡ lho dadndvô ctmrl¡ht tn Kfrdt v.

¿u¡d.EÞHñdffi cour¡ol ru¡¡fd;Gd û!l lbo lrcl of
dhdoÁ or doq¡fiÊr¡hdoe of uy tlnd ln lho Rçol
lcÍ úp SLC ¡i¡¡blo to ¡¡rc¡t lb h¡rdon qfproof wlù
rÉàprcl to Bood l¡¡tb, ¡ndoprsdc¡sG, ¡td &$ontbtc-
mtt.

PtBp 2

HÀ No' l?751' 20M wL 21453t?9 lllcl
cú. M¡e 3q. 2003).

À¡ ¡ol¿d, M¡. sp¡fb lubm¡fêd lhc Íf¡d, s¡Æ r!-
pDd, !r wcll .r . lênÊr m¡l¡ng tlÉ Fro{Çrt ¡ûquðd fo.
fo¡r! to rwl¡s Âtd ¡uÞplËmcnt {lc R¡port !¡d lo
rubmlt ¡n !ßorslv6 Eddlllontl !þprndix. ¡lqinliffr
cor¡¡rÉl objcclrd, lrBuin¡ il would bc u¡f¡lr ¡nd
pfljudlobl lo tlrc pblntifi lo lllow lh¡ Sl,c to st¡p.

Dlor¡ú¡t Ihc rrcord, rnd ¡ou8ht to di.tioguhh tbÈ cüq
ftomKlndl,

Í.

A rmllof¡ lo rDDÞlGÍ¡þnt üF ßc.rd lr r¡ld¡ll&d lo tho

dLnr eo gf üi; E¡¡l co$n.dÁmo¡ß tho f¡clon ths
Dol.wüa coìÍu h¡vr con¡idlrrd h dr.ldl¡ß ùi! lnd
rirn¡l¡r I'TG¡ o[ nôdo¡t¡ llc l) wh6n-ü$ ovldoncc
cr@ fo th! noyhS p¡¡V¡ howlcdgoj4 2) whodrcr
lhô c¡crElrc of rc¡lon¡blc d¡lllcÞcc world ù¡vo
crwcd tÍo nrovin¡ p¡ly ro dl¡covot lh! Gvidr¡r!
c¡¡l¡tú, E¡ 3) whêtùr¡ thc oetdc¡c. ü to mllori¡l rtld
¡¡lov¡qt tui lt s,m ¡iklly clu!¡Ê lùo ot¡lco¡&,e 4)
wholhor Éq rvidrrlcc l¡ mltcrirl rnd aot norly cl-
nul¡tivË¡! 5) tvhêûw ¡br nrov¡ng Þâ¡ty þ¡ E¡dË ¡
thmlv ¡otlouu ô whrüro. unù¡c Dloludic¡ nlll
¡r¡¡iro o¡¡ ¡ó¡¡¡ovl¡r ¡l¡tv, & ¡od ?ico¡¡ld¿¡r.
th¡¡ ofju¡üd¡l ccomrni.dlullitD¡lrly, ! Íút¡ot to
¡uDDlot¡E th! rBcofd ù¡n! on úc ¡ntcrÊtl¡ of f!lf-
¡cü ¡¡dlrutic¡, u

rñ¡. l&¡l&n¡¿--ä¡ülasø.-gl5l,,3l$í.
åI9lDdCt¿!0Í¡ GldåS Fth"at¿ld e. &n'
@
lÞLChJ¡¡J9-ZO@D.

EgJ¿ (Dlrrn8 f.ßlt.-r,-Å.Y.-PrL
ûIstsr!eúL--.2fl-A,2f--lÁl--,/!1
fDô1,Ch.1069ì (¡nolion io nopcn rccod b
coqfoß¡r to rDpdblÊ ço¡¡rfi rulhß)).

EJ','¿

8llÍ¡¡d.rt ,l t.20.

$lJd, rl 520¡rc alro Pl¿ftâr & GaÅ$.
M
F.S$oò.2d ¡0f. 409 @.DÉ1.1908ì (nodqr
for ¡ rcw ti¡l or, tltrr tlvËly, !o dltr.or
rûlgíd lb.o judâtne¡t).

O 2004 'Iïon¡oñ Rlulrût/w6ri Nô Cl¡hr þ qdg' Us cov' Worb'



l{d tuponcd ln A,?d
Nol Rófof.d h 4,2d,2008 WL 571251 (Dol,Ctr,)
(CltÊ ¡$ 2008 WL57lt$ (Dd,CbJ)

. . ENI¡,9'! &¡r¡p¡. 925 A.2d .t 520 (citing
ìF/,"rrqrrl- 2000 WL !28811. ol .2ì.

EllÉ.ld,¡ 4a ahe Kaùñ P. Ir.ñont ùtp..
No. 12339- ¡9?7l¡,fL 68q488. ¡r +5 {Dêl.C\qd¿ilg!ä (.r¡ofo¡ to rçoþcfl rccord qn
ri,ru¡d ¡fld¡ ¡D!çlhto cou¡t liinçd burd!¡
òfprool).

Nov.5. 108¡lì (DúlbB th¡l tüc 8IÆ bc¡n thc
bwùn of províng itr good flltb, lldcþêÍd.
cncû, rnd rc¡to bla[rq ¡nd !ht¡$ û¡Ã|

'\ ùrt thc Co¡u¡dlcÊ did or dld ¡ot do, rnrt
tho lctud r l¡tr¡cË oî tlß doquri¡! r rÍd
porlonr pwpoúdly êr¡lldriêd ùy it, thould
c¡úliq¡tc thc frr0¡l rccord on clhlch !hÊ

dcsblo¡ ¡! to tüo lndopÊdda¡c! rd good
fr(h of ùÞ Cor¡üflittoo, rnd ùlo ldlqursy of
¡tr inv6lig.llú ¡n llgl¡l of lh! d0rlvâtivo
chùg.J rn¡¡lc, fturl bc ]l¡do").

FNl3.2003 WL2 l4518te- rt t2J^

EU¡IL lq84 wL 827d. ¡t ¡1.

t3 ¡ll GoErlrL ü¡c Elol¡oo b udl¡üoly ¡¡d gr|¡tlãt it
ìvoutd ¡rtJccl th! plßlr¡tiff lo prcjudlca Tln pldndff
h.! coúuctrd tù¡r rl¡80 of dSrtioû whlch in€h¡¡¡cd
¡cvlcw ofove¡ 11.000 ùcq¡|lr¡l+ 0rco d4or¡llo[!,
Êû ôÞpollllo¡ brfÊf, lr¡d ol¡l rtgr¡t¡Eüt, b od lr¡Elly
on hr r¡Bu¡r¡lll lùst lho Rolorlt fut of ¡tcfld c¡h-
tlo'l tÍôvrntcd t¡! SLC ÊoE ¡¡ædng ll' b{¡drn of
proof on tho motlou lo dlr¡dlr, Ar.r rðt¡ll ruorviot
lü! SLC to rúFÞlclíÊot th! Rcporl now ro$ld fe(Ec
tù9 Dhl¡tlffro ¡üd ¡r¡olvdovo&pln8 rmw tbrtlgy,
brtEfflg ¡ Ds1¡' opporltioD, lllp¡¡l¡¡ for r¡ltbcr or¡l
üEu¡rD! ¡üd rôr¡¡bly hk¡A furiho dbcovø¡r,
Cl!¡¡ly, tnÍdns üìa gLCr ¡rlodan !t ah¡ hb d¡t!
woüld unÁlrly D{êJudlcc tho plrhff[@

ENljl¡srr ø¡,1¡!ü.-JA¡-l¿4--¡Ll2li
EfûaÁ!cld-20Q0-S¿¡i-liülÊ.LJ¡!:il (c6r'
oludi¡g úul rllowing ruppbEFnhlion of l¡r
rÊcord r+ruld hc'tof¡i¡ly fûrjlrüc¡l to lthr
nol}ntov¡nl¡l .ln tbl tley wonld row ho
fa¡cÊd þ t¡lv!¡Þo yot ù01ücf .Û|rJot ôfo¡t
!g grtùcr ôv¡dfir! to 6(FlÂ¡n lhcif vlÉw óf
ù! l¡folclrr¡ to bc d¡r*r Êom t[! fpraf.
fond ovídorcol lf lt woro rùdttcd).

Th¡ Þfljudk! L r[ añ0 itrû bu¡dôsloD
þooü¡{ tù! SLC ù€..¡nr cw¡¡p of ú¡¡
lhhdlfr rl8ur¡rdl !lù!n ú! f lcd tGú
oppo¡lr¡ori brlof, !4d cùH h¡ra m¡r¡d to
ruppÞrsn lt! re¡ord .¡l l¡¡l tir[!, l&
rbrq l3 cho$ lo &f!¡d ih fuporl u wrir
lÊn, rlbelt y/ith tlc ¡ld ofc.ruin i¡t.dy¡ow

F¡gc 3

good faitb, rnrl tlæ ra¡¡nrblcn¡¡¡ of lic
bué¡ for lt¡ c0lr¡u¡lona,\ítcê dlro Xsplalt
L_ltþ¡r-$r_Ài¡d-f¡Lluállhl,c¡.

ENIL ¿Id'{rfr. 92J A,2d !r S?0 (clth8
,tsn?4r.Cr.|a.; 19P7 WL 68e488. ¡t .5ì.

fn thL cc!!, aùc tt¡hlhd Drobfdr/o v¡¡uÊ of thc Fref.
frúld lvldc¡co l¡ íú cutwclihcd by 0lg D!Ëjudicc th.
pl nrllf rvould fncc w¡É tùo cou¡t to 8r¡Dt rho Srct
¡G$¡!tt, Tfi¡t l¡ nol io rty l$¡t $à offÊrtd tlpploÍtr[.
tll qvldq(¡ b wlthout ¡Ey D¡otrllv! v¡lua ¡{lt}¡otgh
lùt 8LC a¡¡u l¡Tt i rcport ¡lrd rot o¡þ to docu.
e.4ù !!þ¡Ëd l¡lo ú! rEcord. ruch clutlo¡¡ would
u¡doubltdlv rid thô coütb ov¡lu¡tim of tlrc ¡¡.
porl.u¡Tta c êr cl&d by rhc SLc ln ruator of ll!
Dod¡üo¡ ¡lo ml i$88a!l othlrwlro, In Kladr, thc good
frllh iød iadopondcoco of tto tfu.èfo¡to¡r SLC ln
lfut c¡æ t$rc ¡ol rÍlou¡ly ¡b¡llo¡sd, rld úlo n.
l¡on'r l¡ct of tûrol|l cit¡do¡r w¡r mt nlrcd or coqrld.
on¿,nlt¡ ¡f¡pl¡¡ y. tr),rrr, tl¡r t¡urt hotrd th¡¡ thc
SL,c h th¡l orlo ütbndtbd r "15êp¡gc nporl. .ùp
plorncnb{ ty r¡prù4kc¡,rod ¡flld¡v¡t!," ¡ug8clrlû¡
tlút al¡o ¡rDort o¡tÉd Þ dgq¡¡slD¡ !!tÀ¡.d hio ù!
rtsc¿.E!Èru¡, lho csu¡f doar sot rlticlp¡tg tìrt ol.
Itlc¡ ûo rb¡Ê¡rcó 0f uçb lvftlonr! ûom ths rc{ord o¡
úÊ fount ofùo Rtpon wll¡ $¡t6rl¡lly dtlct rcrolu-
llon of 0p npl&i¡ lo dliri¡i. Ílrur, úo doolrl of thlr
nòíol wül rtot ¡roftdlco.lbc $LC or dx ¡omiul
ôfond¡¿lr In ![i drdfi$rd u/ly,

o 2009 T¡oruotr tuulodwo!|. No Chi¡¡¡lo o¡l¡, Ug Cov. iflorlr,



ot RcFÞrtÊd iÞ A¿d Prgo 4
Nor Rlpofrd hÀ,2d,2008 wL 57t153 (Dot,Ch,)
(Clt! ræ 200¡ ìV¡.571253 (Dd,Cht)

ñrmonnd! .nd ¡pppot¡¡g docl¡mlnt¡
.ubnltlcd rr¡th üc ¡oÞly bdÉÍ

ln rddit¡on, ah! cou¡t hlr d¡rldy pra{idcd ovÊr or¡l
fftumrnt of th¡r csr! snd rcv¡rwêd rxlcßivr brlcf-
bg. Thc ¡rollor lr rc¡dy for dtchion, Tlrc¡cfo¡c,
g¡rndng th! Sl,C¡ motho would r'n¡lc jüdlci¡l r!,
rourcc¡,ruTl¡i¡ ls opcchlly ro l¡¡ úc cò¡rtc of r
Zopò\d 

'md¡io!,, 
whlah lhlt ooui h!! Þrov¡oülly rôÉ.

ognizrd å¡ lnÊfncillt dlo lo it! ændÞncy þ crÉstc

"¡ldB¡t¡ot¡ wlûln lltl8rdo¡." BuFor üro ¡s¡¡onr
lhtçd rbovô, thc modon l¡ .!rntÊd. lT lS SO OR.
D8R¡D.

[NU¡Srs Crrrro¡r, 925 A.2d rl52l-

!Nlf. K¡rrld¡. {84, ¿{.2d ¡t 510-512 (notiDg
lì¡l ûE Ê k lltlgrtlor\ [nt, ov.r ù! SLC!. lrþtlon for ¡ lhy lqltdl0g üÁ lr¡vc6li8rlloq
l¡¡rn, ovof lh! lrnou¡l of dircovory r plrln'
lilÌ ¡ruy l¡to in o¡dór lc cltlll!¡l8c ors SLC!
inv!¡tlgr{on, ¡rd, fi¡¡lly, o%r tho sLCr
motlon lo d¡rmill, rtn alþr\ lrlf- tt v zqpela
pmccdurc ,,. hu úo pn¡r¡¡tio êfÍÈct df!Ét-
l¡bg üp r fom of llÍ8Eûon .within ll 8!-
¡lo¡r,').

/r,l St'{Jh.n P. Lânb

Vi@ Orh¡€lllor

Dd.ct.,2008,
Suthô¡h{d v. Srttql¡pd
Nol RÊlodcd h 4.2d, 2008 WL 57f 253 (Dêl,Or,)

END OFDOCUMBNÍ

6 2009 Thomlon R!ùt!la/wrf, No cl¡im to ori& US oov' Wo*&



APPENDIX C

Electronlc Mail Message from Michael
to

Senior Hearing Examiuer Ruth Ann price
Dated April2l,2009



Prlce Ruth lDosl

Frsm:
Senll
To:
çai

shr.hy Mlohssl (oos)
Tussday, April 21, 200Ð 3:60 Pl¡l
Pdcr Ruh (DoS)
Psdmora Æùrur (DOS); Wafier Ksnl (DOJ)

Your Honon

ln rcsponsê to youf rÊquost rcgÀrdlng .locumcnb lhrt wè nåy u¡e to supporl or ¡llustmtê thc polnt(s) in ow
¡¡gument I ssk lhal you dire4t yoür stlrnt¡on to;

Mn Spachttr Robutl Tordmoly, prgo 8t

Q, Neilhor M$crs, Smilh no¡ Cotto¡ h¡vc pmposed rn odjurtrncnl lo thc Compan/s cosh wo¡k¡ng câpital
c¡lcul¡tlon ba¡ed on lha othor changes proposcd ln bolh con¡ultantC tcstlmony, Do you agnc?

A, No. When rdjusrnents aþ m6dc dudng thls adminiskativc proÊccdlng all rttributr¡ havð to bc rynchronlzcd
to t!f,c.{ tho æcu¡alo lntor-rolationshlp bctwccn v¡¡idu¡:¡atç olemctrls. lor crample, ¡djustnçnl3 to udlity plant
rcault ln sdjüluncnt¡ to lhc dêpÊclûdon oxperlsË sdjustmErl ID lhl¡ c¡¡c, sdju¡to¡¡tr fo elcm0nh ¡.fhoald
ln thc carhworBJng capltrl calcuhllon rro adJurlcd rrid rcrult h ¡d¡urh¡enl¡ lo lhG rrto bi!Ê mqu!¡l ln
lbl¡ casc,lboro clornç¡lr tboüld rll bô rynchronlzcd lo flnrllr¡ng.lba r¡ac lncrcrrc rpprovcil ll lbl,t
appltcatlon, wtlch lrcll¡dcr lhó crsh r¿orldng c¡plli[ (&nphasis rddcd),

Arterlrni¡ Opo¡i¡g Brlcf, p¡gs 8;

Il h¡¡ bcan cu¡lon¡ry, rnd ¡f l¡ rlrproprl¡ø, to ¡y¡chro¡tø lhov¡rlour êlßllerg of r¡tc bsts ¡¡d
opûråt¡lg orporrc¡ foltowllg the flnrl dol¡roln¡llon of¡ll lho v¡dour b¡uct lD r nlc cstr, Thorcfo¡¡ lhe
proJcctcd lncomo søtemcni uacd o dcrclop thc Carh S¡orklng Cap¡tal rcqulÉmrnr ghould bc ¡cvlgsd ¿t thc end
ofürls procccding to rEsogn¡?o any chsnges ðllowçd by rhc com$læion and thc co¡rcsponding lncrcoso or
dccnarc ln lha rçrcrve rqulrcmçnt (Emþbasls addcd).

Thc DPA'¡ b¡lcfo¡ p¡gc¡ l3"l¡l:

"Tbo lublic Advocate sgrrr.s.wilh Arlcslsnk rccoruncnd¡üon on pagc I oflts oprnlng bdcf thut thc
Commlssion ¡hould lc¡slculatr Ä¡tÉs¡Enb cssh workhg crpltsl ¡cqui¡çmcnt basêd on lhq lêvGl of cosß found to
bc approprhø by thc Commígglon,"

.t
. Wc l¡lst lhl¡ illusldtcs our pocltlo¡l thlt AÉêda¡l ågF€€s th¡trhc ceslr wo¡klnß cspit¡l cômpoDcnl oflhÇ
Cornpan¡re awud should ba ¡csûlculatcd oncc the Commi$íon hr! ¡çndc¡td e fioal dcoision in thl¡ matter. Wc
no!è thrt lhË chångË to monthly..bill¡ng will affccl lhe c83h ìrrortlng capllal by chan8iÍg thc fovcnue lüg by sorna
30 doy¡ (qua¡tody rcvcnuo lag is about {5 deyr or [365/42]; monlhly lsg is about 15 dÂy! or [361112¿2]] !¡ld wo
rcquott lhsl Your Hollor rcconmc¡td r ¡rc¡laulation oftfic cosh wo¡llng cåp¡tôl oncc the Com¡nission hûr
rcndcrcd a firEl d€c¡slon on monthly billlng,

Reg¡rdr,
,lllte¿Ð,$âlldtt
Dcputy DkEcbr
DMrloll of tho Publlc Advocåtô
!20 N. F rnch 8L
1th Fbor



*,",nn*, oa ,,ruot
302,67f.6078
302.268.s1 00
mlohaol.rhcdly@¡htè,do¡ls



IìEFOIIIì TI{E I'UBLIC SERVICE COMMISSION
OF TIIE STATE OF'DELAWARII

IN TIIE MATTEIì OT TIIE AI'I'LICATION
oF ARTITSIAN WATETì COMPA.NY, INC.
F'OR A RDVISION OF IIATES
(Filcd April ll,2014)

PSC DOCKET NO. 14-132

Ctr,RTIFICATE OF SEIìVICE

I hereby certify that on January 16,2015,I caused the attached JOINT OPPOSITTON

OF THE DA,LAWAIIE DIVISION OF THE PUBLIC,ADVOCATE AND THE ST,A.F'F OF

THE DELAWARIì I'UBLIC SERVICE COMMISSION TO ARTESIÄN WATER

COMPANY, INC.'S MOTION TO SUPPLEMENT THE IìDCORD to be served by

electronic mail on all persons on the accompanying service list.

/s/ Reøina A. Iorii
Regina A. Iorii (#2600)
Deputy Atlorney General
Delaware Deparlment of .Tustice

820 N. French Street, 6th Þ-loor
Wilmington, DE 1980i
(302) s77-81s9
reqina.iorii@state.de.us

Counsel for the Division of the Public Advocate

Dated: January 16,2015



SERVICID LIST

ARTDSIA,N RATE CASE
PSC DOCKET No. l4-I32

(As of08-01-14)

Mark Lawlence
Senior i{earilg llxaminer
f)elawale Public Service Commission
861 Silvel Lake Boulevard, Suite 100
Dover, DE 19904
Tel: 302-136-7540
Fax: 302-739-4849
Email : mark.lawlence@state.de.us

James McC. Geddes, Esq.
Ashby & Geddes
500 Delaware Avenue, Suite 800
P.O. Box i150
Wilmington, DE i 9899
Tel: 302-654-1888
Fax: 302-654-2067
E-mail : j geddes@ashby-geddes.corn

jamesgeddes@mac.com

Julie "Jo" Donoghue, Esq.
Deputy Attorney General
Dclaware Depanmenl of J ustice
820 Norlh French Street, 6tl' Floor
Wi lmington, DE 19801
Tel: 302-577-8348
Email: jo.donoghue@state.de.us

Malika Davis
Public Utilities Analyst
Delaware Public Scrvice Conrnrission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904
Tel: 302-736-7521
Fax: 302-739-4849
Emaii : rnalika.davis@state.de.us

Robert J. Howatt
Executive l)'irector
Delaware Public Se¡vice Commission
861 Silver Lake Blvd, Suite 100
Dover, DE 19904
Tel: 302-136-1516
lìax: 302-739-4849
Email: robert.howatt@state.de.us

Janis Dillard
Deputy Executive Director
Delawarc Public Service Comrnission
861 Silver Lake Blvd, Suite 100
Dover, DE 19904
Tel: 302-736-7542
Fax: 302-739-4849
Email : j anis.dillard@slate.de.us

Connie McDowell
Senior Rcgulatoly Policy Adminislrator
l)elaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904
Tel: 302-736-7535
Fax: 302-739-4849
Email: connie.mcdowell@state.de.us

Amy Woodward
Public Utilities Analyst
Delaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904
Tel: 302-736-7566
Fax: 302-139-4849
Email : amy.woodward@state.de.us



Lisa Dliggins
Public Utililies Analyst
Delaware Public Selvice Commission
861 Sitver Lake lloulevard, Suite 100
Dover', DE 19904
'lel: 302-736-7 550
Itax: 302-739-4849
Email : lisa.driggins@sta1e.de.us

Jason Smith
Public Utilities Analyst
Delawarc Public Sclvicc Commission
861 Silver Lake Boulevard, Suite 100
Dover, Dll 19904
Tel: 302-736-7549
Fax: 302-739-4849
Email : .jason.r.smith@state.de.us

PSC Consultants:

David C. Parcell
Technical Associates, Inc.
9030 Slony Point Parkway, Ste. 580
Richmond, VA 23235
Tel: 804 272-5363
Fax'. 804-272-3598
E-rnail: parcelld(@tai-econ.com

David Peterson
Chesapeake Regulatory Consultants
10351 S. Maryland Blvd., Ste. 202
Dunkirk, MD 20754
Phone:410-286-0503
E-mail: davep@chesapeake.net

Artesian:

John J. Schreppler II, Esq.
Vice President & General Counsel
Artesian Water Company, Inc.
664 Churchmans Road
Newark, DE 19702
Tel: 302-453-6900
Fax: 302-453-6957
Email: jschreppler@aflesianwater.com

Tor.rì Loper
Public lJlilities Analyst
Delaware Public Service Commission
861 Silvel Lake Boulevard, Suite 100
Dover, DII 19904
Tel: 302-736-7534
Fax: 302-739-4849
Email: toni.loper@state.de.us

Clishona Marshall
Public Utilities Analyst
Delaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904
Tel: 302-736-7539
Fax: 302-739-4849
Email: clishona.marshall@state.de.us

Brian Kalcic
Excel Consulting
225 S. Meramec Avenue
St. Louis, MO 63105
Tel: 314-725-2511
Email: excel.consulting@sbcglobal.net

David Spacht
CFO & Treasurer
Artesian Water Company, Inc.
664 Churchmans Road
Newark, DE 19702
Tel: 302-453-6912
Fax: 302-453-6957
Email: dspacht@artesian iater.com



David Valcalenghi
Manager of Rates & Regulation
Artesian Watel Company, Inc.
664 Churchmans Road
Newark, DE 19702
Tel: 302-453-6995
Fax: 302-453-6957
Email: dvalcalenghi@artesianwatel'.com

C. Thomas delorimier
Manager of Engineering
Artesian Water Company, Inc.
664 Chulchmans Road
Newark, DE 19702
Tel: 302-453-6995
Fax: 302-453-6951
Enail: tdelorimier@arlesianwater.com

Artesian Counscl:

Karl Randall, Esq.
Morris, Nichols, Arslrt & Tunnell LLP
1201 North Market Street, P.O.Box 1 347
Wilmington, DE 19899
Tel: 302-351-9465
Fax: 302-225-2566
Email: krandall@mnat.com

Michael Houghton, Esq.
Momis, Nichols, Arsht & Tunnell LLP
1201 North Ma¡ket Street, P.O.Box 1347
Wilmington, DE 19899
Tel: 302-351-9215
Fax: 302-425-4675
mhoughton@mnat.com

Stephanie Keithley
Rafes Analyst
Artesian Watel Company, Inc.
664 Churchmans Road
Newalk, D]¡, 19702
Tel: 302-453-6945
Fax: 302-453-695'7
Email: skeithley@artesianwater.com

Barbara A. Pietluczenia
Mouis, Nichols, Arsht & Tunnetl LLP
1201 North Market Street, P.O. Box 1347
Wilmington, DE 19899
TeI: 302-351-9326
Fax: 302-225-2566
Ernai I : bp:þltuçzçnþ@mnat.com

R. Judson Scaggs, Jr., Esq.
Morris, Nichols, Arsht & Tunnell LLP
1201 NoÉh Market Street, P.O.Box 1347
Wilmington, DE 19899
Tel:302-351-9340
Fax: 302-425-3014
rscaggs@mnat.com



DPA:

David Bonar Ruth Ann Price
Publio Advocate Deputy Public Advocate
Division of the Public Advocate Division of the Public Advocate
John G. Townsend Building 820 North lìrench Stleet, 4th Þ-loor
401 Federal Street, Suire 3 (SOS) Wilmingron, DE 19801
Dover, DE 19901 Tel: 302-577-5014
Tel: 302-857-3660 Fax: 302-577-3297
Fax: 302-739-4111 Email: r'uth.price@state.de.us
Email: david.bonar'@state.de.us

Regina Iolii, Esq. Andrea B. Maucher
Deputy Attorney General Division of the Public Advocate
Delaware Department of Justice John G. Townsend Building
820 Norlh French Street, 6tr'Floor 401 Federal Street, Suite 3 (SOS)
Wihnington, DE 19801 Dover', DD 19901
'feL 302-577-8159 Phone: (302) 857-4620
Email: regina.iorii@state.de.us Fax: (302) 739-4111

Email: andrea.maucher(@state.de.us

DPA Consultants:

Glenn E. Watkins
'Iechnical Associates, Inc.
9030 Stony Point Parkway, Suite 580
Richmond, YA23235
Tel: 804-272-5363
Fax: 804-272-3598
Email: watkinsg@tai-econ.com

J. Randall Woolridge
Professor of Finance
Penn State University
302 Business Building
University Park, PA 16802
Tel:814-865-1160
E-mail: jrwoolridge@gmail.com



Intcrwcnors: Christiana Counscl:

Robett A. Mulrooney, Vice President Todd A. Coomes, Esq.
Christiana Care llealth Services, Inc., Richalds, I-ayton & Iringer', P.A
4755 Ogletown-Stanton Road One Rodney Squale
Newark, DE 19113 920 North King Street
Tel: 302-733-3994 Wihnington, DE 19801
Fax: 302-733-3749 Tel: 302-651-7700
Ìì-nrail: RMulloone)¡@christianacare.org Fax: 302-651-1701

Email: Coomes@RlF.com

Christiana Consultant:

Brian Collins
Brubaker & Associates, Inc.

Mailinq Addless
PO Box 412000
St. Louis, MO 63141-2000

Ph)¡sical Street Address
16690 Swingley Ridge Road, Suite 140
Chesterfield, MO 63017
mailto :bcollins@consultbai.com

Indcpendence HOA

William C. Oliva
Independence Homeowners Association
c/o Ms. Sarah Dutton
237 67 Samtel Adams Circle
Millsboro, DE 19966
stoneandbuck@yahoo. com

8427195


